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of the Sacramento County Superior Court, the Honorable Michael P, Kenny presiding. Robin G.

This class action came on regularly for trial by the Court on May 8, 2014, in Department 31

2

3 || Workman and Aviva N. Roller of Qualls & Workman, LLP appeared as attorneys for Plaintiffs

4 || Lonnetta Williams and Roshon Green, and all others similarly situated, Craig A. Diamond and

5 (|Stephen C. Baker of Diamond Baker Mitchell, LLP appeared as attorneys for Defendant York

6 || Claims Service, Inc. V '

7 Plaintiffs filed this action on June 17; 2008. The action sought unpaid overtime

8 ||compensation as a result of Defendant’s misclassification of the class as exempt and répovery for

9 || Defendant’s failure to provide itemized wage statements. The Court certified a class of
10 || individuals identified by York as holding the job of claims examiner/adjuster’ and employed on an
11 exempt basis in California between April 11, 2004, and the present, pursuant to Code of Civil
12 | Procedure section 382, on August 12, 2012, and entered jts order on class certiﬁéaﬁoﬁ on
13| September 7, 2012. A list of the class members who are bound by this judgment is attached hezto
141l as Exhibit A and incorporated herein. The Court also appointed Qualls & Workman, LLP, as
15 |l Class Counsel. x
16 At trial, the Court received evidence on Plaintiffs” classwide claims for unpaid overtime f
i Wages and inaccurate wage statements atising under California Business & Professions Code !
i section 17200, et seq., based on predicate violations of California Labor Code sections 1194 and
e 226, and for civil penalties under the California Labor Code Private Attorneys General Act, Labor
0 Code section 2698, et seq. Witnesses were sworn and testified. On May 15, 2014, Defendant
;l ﬁied a Motion For Judgment Of Nonsuit as to Plaintiffy’ cla@ for inaccurate wage statements.
23 The Court denied the motion. On May 28, 2014, the trial concluded, Following receipt of the trial
04 transcripts, Plaintiffs submitted their closing argument brief on August 26, 2014. Defendant ;
9% submitted its closing argument brief on September 10, 2014, and Plaintiffs submitted their rebuttal |
% closing argument brief on September 17, 2014.
27

! Testimony at trial established that Defendant also employs persons on an exempt basis using the title “claims

28 |/ adjuster.” These individuals were part of the class as well, as the testimany established that Defendant used the terms

“examiner” and “adjuster” interchangeably. TR 400:24-27, 406:10-20.

(PROPOSED) JUDGMENT -1-




On September 5, 2014, Defendant filed a motion to decertify the class. After argument of

counsel and consideration of the record in this case, the Court issued its order denying the

2
3 || decertification motion on December 19, 2014. The Court fonnd no change in circumstances from
4 ||its initial ruling certifiying the subject class. The Court further found that substantial evidence
5 1l was presented at trial supporting the certification of the class and demonstrating a commonality of
6 |l circumstances among the class members. A copy of the Court’s order denying Defendant’s
7" | motion for decertification is attached hereto as Exhibit B,
8 On December 11, 2014, the Court ﬁied its Proposed Statement of Decision, attached hereto
) as Exhibit C. On January 30, 2015, the Com:t filed its Statement of Decision, attached hereto as
10 Exhibit D. The Court found that Defendant failed to prove that the class members _qualisz for the
1 administrative exemption to the California overtime pay requirements, codified at 8 Cal. Code
12 Regs. sect'ioﬁ 11040(1)(A)(2)(2)-(f), and that, consequently, the class members are non-exempt
B employees and are entitled to overtime pay for the reasons set forth in the Statement of Decision.
" In'addition, the Court found that Plaintiffs proved that Defendant failed to provide the members of
11: the c]agsl with wage statements that complied with Labor Code section 226.
T The Court found that Plaintiffs proved, under the standard set forth in Anderson v. M.
18 Clemens Pottery Co., 328 U.S. 680 (1945), and in Hernandez v. Mendoza, 199 Cal, App. 3d 721
19 (1988), the total number of overtime hours worked by the class members and the total amount of
20 overtime compensation owed to the class members, including prejudgment interest. Based on all
a1 admissible evidence, the Court found that the most reliable estimate for weekly overtime hours
29 worked by the class, as calculated by Plaintiffs’ expert at a 95% degree of confidence, is 8.61
34 ||overtime hours per week. The Court found that Defendant owes Plaintiffs and the clas; members
24 $$,506,803 in earned unpaid overtime compensation, plus an additional $2,614,723 in
25 || Prejudgment interest (calculated through March 31, 2014). The Court further found that post-
26 ({judgment interest will accrue at the rate of 10% per annum. The Court further found that
27 || Defendant is liable for civil penalties in the amount of $918,900.
28 NOW, THEREFORE, IT IS ADJUDGED, ORDERED, AND DECREED AS FOLLOWS:
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1. Plaintiffs Williams, Green, and the certified class were misclassified as exempt from
the overtime laws as a result of Defendant’s violation of Labor Code section 1194.

2

3 Judgment is entered in favor of Plaintiffs and the certified class in the amount of

4 $5,081,562, plus an additional $2,354,196 in prejudgment interest, as calculated

] through March 31, 2014, and, an additional $464,997 in prejudgment interest, as

6 calculated from April 1, 2014 through February 28, 2015, for a total of $7,900,755.

7 2. The Court further finds that Defendant is liable for civil penalties as set forth in Labor

B Code section 226 and Labor Code section 2699 in the total amount of $918,900.

? $203,300 is attributed to penalties arising from the failure to pay overtime wages;
10 $406,600 is attributed to penalties arising from the failure to pay all earned wages
I when due in violation of Labor Code sections 204 and 210; and, $309,000 is attributed
12 to penalties arising from the failure to provide wage statements in compliance with
. Labor Code section 226, ’
14 IT IS FURTHER ADJUDGED, ORDERED, AND DECREED that post-judgment interest _

:Z shgll accrue on the award for unpaid overtime wages, prejudgment interest, attorneys’.fees and

L |05t awarded in this judgment from the date of entry of this judgment until paid in full, at the rate j
8 of ten percent (10%) per annum; j
19 IT IS FURTHER ADJUDGED, ORDERED, AND DECREED that the Court shail retain :
20 jurisdiction to determine the amount of reasonable attorneys’ fees and costs payable by Dgfendant
2 York Claims Service, Inc. to Plaintiffs and Class Counsel pursuant to st:#ute (including, but not. {
2 limited to California Labor Code sections 226, 1194, and 2699) and/or equitable doctrine as well
23 ||2s to determine the costs to which Plaintiffs and Class Counsel are entitled from Defepdant York {
94 || Claims Service, Inc. pursuant to any applicable statute (including, but not limited to California
25 |{ Labor qule sections 226, 1194, and 2699, and California Code of Civil Procedure section 1032), |
26 ||In accordance with California Rule of Court 3.1700(b)(3), the time for Class Counsel to file a cost
27 || memorandum shall be extended by 30 days until after the deadline to file such memorandum. In
28 ac.cordance with California Rule of Court 3.1702(d), the time for Class Counsel to make a motion
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for attorneys’ fees pursuant to statute and/or .equitable doctrine shall be extended until such time as

2 || the Court shall hereafter direct;
3|l . ITISFURTHER ADJUDGED, ORDERED, AND DECREED that the Court hersby
4 || adopts thé Plan of bishibuﬁon attached hereto as Exhibit E for calculating and distributing
5 || amounts set forth in paragraphs 1 and 2 herein above to class members in accordance with the
. 6 provisions of Califotnia law governing wage and hour class actions and in accordance with Code
7l of Civil Procedures section 384, Defendant shall bear the reasonable costs and expenses of the
8 ac_lmhﬁétraﬁon of the Plan of Distribution. This Court shall also retain jurisdiction over
9 distribution of the judgment proceedings and any disputes concerning such Plan shall be decided
10 by this Court. '
1 Without affecting the finality of this Judgment in any respect, and pursuant to Code of
2 |/ Civil Procedure Section 664.6 and Rule 3.769() of the California Rules of Coust, should the
13 parties reach a settlement of the claims presented in this action that is approved by this Court, the
14 Court shall retain jurisdiction over this action, the Class Representatives, Settiement Class
B Members, and Defendant for the purposes of: (a) the implementation and enforcement of any
16 approved settlement until each and every act agreed to be performed by the parties to the
17 settlement shall have been performed; (b) any other action necessary to conclude any approved
18 settlement and to implement; any approved settlement; and (c) the construction and interpretation
. of any approved settlement agreement.
20 Pursuant to the bifurcation stipulation entered imto by Richard Johnson and Sandra Johnson
21 and Defendant, the issue of damages for these two plaintiffs is severed from and not subject to this
= Judgment. A separate judgment will be entered with respect to these two plaintiffs once the
> determination of damages for their individual claims has been made.
;2: This Judgment shall be stayed for a period of time consistent with Code of C1v1l Procedure
26 section 918 and the Sti /pula‘aon of the parties to that eﬁ'ectwmwzL —
27 DATE: L’/‘// : / Hon. Michael P. Kenny
28 Judge of the Superior Court
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Renee Acevedo
David Alcala

Luis Amador
Carrie Anderson
Marissa Aschinger
Philip Aschinger
Irene Baker
Kevin Baker
Diane Bames
Steven Benavidez
Clifton Berry
Lynne Boddy
Robert Bosworth
Randi Bueto
Catherine Bye
David Calkins
Eadie Cappilla
Brent Carr
Vanessa Carson
Nathaniel Chang
Taesun Chang .
Sharon Churchwel]
Stephen Colville
Michael Continho
Tammy Craig
Alexander Davis
Marilyn Dubnickzi
Janice Dukes-Harris
Neville Duvall
Valerie Eaton
Dennis Ferlin
Carof Ferry -
Michael Finnerty
Angela Gale
Carol Galloway
Kerri Godrey
Juan Gomez
Jeffrey Graham
Roshon Green
Gregory Greening
Natalic Hahn
Carrie Hall
Michael Hall
William Heavey

CLASS MEMBERS

Pamela Herman
Mark Holbrook
Robert Husted
James Impey
Synla Jacobs
Richard Jenkins
Kathy Joliiff
Terri Kaney
Patricia Keefe
Dennis Keithley
Wayne Kiser .
Donna Klug
Tammy Knight
Steven Kochly
Latania Kuss
Steve Lane
Kevin Lanius
Jane Legg
Janice Loewen
Joe Lomas
Sarah Lowe
Jacquelyn Loyd
Francine Lyon
Susan Mamone-Swifka
Lindsey Mattessino
Lisa Mattos
Nancy Miller
Gerard Mina
Barbara Misleh
Carl Montgomery
Chasity Morgan
Karyn Najera
Phil Napsha
Robert Newman
Roxanne Nix
Denise Nunley
Craig Nunn
Mary Orvatez-Johnson
Joy Papailias
Philip Parcell
Betty Peters
Judy Pierce
Terri Pittenger
Jocelyn Positos

Debra Powell
Christopher Preecha
Tamara Pruett
Rhoda Quirit -
Deo Raj

Rachelle Raphael
Michael Reifke
Kellie Riley -
Melody Rivas
Mark Romero
Eva Sciascia
Warrenell Scoggins
Elkin Sequeira
Linda Shook
Judy Silver
David Solomon
Alecia Soltau
Cynthia Sommer
Karen Swineford
Rashel Swope
Donelle Thomas
Dana Thompson
Steve Torrap
Carol Trimble
Melinda Tupper
Barbara Tyler -
Diana Vaughn
Anthony Vernon
Kerri Walker
John Warehime
Lonnetta Williams
James Woodward
Craig Young
Lissa Young
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FHAED/ENDORSED

DEC 19 /4

By S. Lee, Deputy Clerk

SUPERIOR COURT OF CALIFORNIA l:
FOR THE COUNTY OF SACRAMENTO ]
|

Judicial Council Coordination Proceeding

Cocrdination Proceeding Special Title i
{(Rule 3.550) No. 4560 s
YORK CLAIMS SERVICE WAGE (PROEOSED) ORDER DENYING |
AND HOUR CASES DEFENDANT YORK CLAIMS SERVICE, [
: INC.’S MOTIQON TO DECERTIFY CLASS ;

, Dec e LS |

Included Actions: DATE: - November2t, 2014 i
TIME: 9:00 a.m. .

Johnson, et al'v. York Claims Service, Inc. DEPT: 31 I
|

Complaint Filed: April 11, 2008/June I 7, 2008 |
Trial Date: May 6, 2014 =

| San Francisco County Superior Court ’
Case No. CGC-08-476427 [

Sacramento County Superior Court
Case No. 34-2008-00008447-CU-OE-GDS

Williams, et al v. York Claims Service, Inc., et al

eC e )

This matter having come on regularly for hearing beforeighé Hongrable Michael P. Kenny
in Department 31 of the Sacramento County Superior Court on November2t, 2014, Robin G. J

Workman of Qualls & Workman, LLP, appeared for Plaintiffs and Class Representatives Lonnetta

”) and Craig A. Diamond of Diamond Baker Mitchell LLP |

or “Defendant”). fl

Williams and Roshon Green (“Plaintiffs
appeared for Defendant York Claims Service, Inc. (“York”

After briefing and argument, the Court finds as follows: J
(PROPOSED) ORDER DENYING DECERT -1- 3164\DECERTOPPPROPORDER.DOC rf
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For the reasons set forth in the December 18, 2014 Tentative Ruling attached hereto and |

incorporated herein, the Court DENIES Defendant’s motion to decertify the class. |
|

IT IS SO ORDERED.

DATE: / 9~// ?// q

(PROPOSED) ORDER DENYING DECERT

MICHAEL KENNY

Hon. Michael P. Kenny i
Judge of the Superior Court ;

?
3164\DECERTOPPPROPORDER.DOC f!



SUPERIOR COURT OF CALIFORNIA

COUNTY OF SACRAMENTO
ATE/TIME December 19, 2014, 9:00 a.m. DEPT. NO 31
GE HON. MICHAEL KENNY CLERK S. LEE
Coordination Proceeding Special Title (Rule 3.550) Judicial Council Coordination
Proceeding No. 4560
YORK CLAIMS SERVICE WAGE AND HOUR
CASES
Included Actions:

Johnson, et al., v. York Claims Service, Inc.
Williams, et al. v. York Claims Service, Inc.

Nature of Proceedings: YORK CLAIMS SERVICE’S MOTION TO
DECERTIFY CLASS

The following shall constitute the Court's tentative ruling on the motion to decertify the
class, filed by defendant York Claims Service and set for hearing in Department 31 on Friday,
December 19, 2014 at 9:00 a.m. The tentative ruling shall become the final ruling of the Court
unless a party wishing to be heard so advises the Clerk of this Department no later than 4:00 p.m.
on the court day preceding the hearing, and further advises the Clerk that such party has notified

the other side of its intention to appear.

In the event that a hearing is requested, oral argument shall be limited to no more than 20
minutes per side.

Any party desiring an official record of this proceeding shall make arrangements for
reporting services with the Clerk of the Department where the matter will be heard not later than
4:00 p.m. on the day before the hearing. The fee is $30.00 for civil proceedings lasting under
one hour, and $239.00 per half day of proceedings lasting more than one hour. (Local Rule
1.12(B) and Government Code § 68086.) Payment is due at the time of the hearing.

Background

Plaintiffs filed their motion for class certification on July 19, 2012. Defendant York filed
an opposition to the motion, and the Court granted Plaintiffs’ motion and certified the proposed
class on August 17, 2012. The Court entered its order on September 7, 2012. The Class was
certified to consist of all claims examiners employed on an exempt basis in California by York
between April 11, 2004 and the present. After the opt-out period was completed, the Class was
determined to consist of 122 persons. Plaintiff Lonetta Williams and Plaintiff Roshon Green
were designated and appointed as class representatives for the Class. A court trial commenced on




May 8, 2014, and concluded on May 28, 2014. Plaintiffs’ closing argument brief was filed on
August 26, 2014 and York filed the instant motion on September 5, 2014. York subsequently
filed its closing argument brief on September 10, 2014. The Court issued its Proposed Statement

of Decision on December 11, 2014.

Discussion

California Rules of Court, Rule 3.764(a)(4) provides that any party may file a motion to
decertify a class. California Code of Civil Procedure section 382 provides for class actions when
“the question is one of a common or general interest, of many persons, or when the parties are
numerous, and it is impracticable to bring them all before the court...” A party seeking
certification of a class has the burden to establish the existence of both an ascertainable class and
a well-defined community of interest among class members. (Sav-On Drug Stores, Inc. v.

Superior Court (2004) 34 Cal.4th 319, 326.)

York argues in its brief that “[t]rial courts retain jurisdiction to decertify a class even after
a decision on the merits provided there has been a showing of changed circumstances or newly
acquired evidence making continued class action treatment improper.”' However, York has
failed to meet the standard it argues is applicable. In support of its motion, York provides the
declaration of David Richard, Senior Vice-President of IT for York.? Attached to the declaration
are copies of case notes authored by the named Plaintiffs, which York contends contradict their
trial testimony. However, York provides no declaration or testimony that this evidence was not
available at the time of trial. In light of the information’s previous availability (the evidence
proffered was gathered from York’s own computers and well pre-dates the trial dates), York
provides no explanation as to why the evidence was not properly introduced for cross-
examination to attempt to impeach the witnesses at trial. Further, the evidence does not convince
the Court that circumstances have changed with regard to the Class such that it should reconsider
its certification. To whatever extent the documents serve to impeach the testifying named
Plaintiffs, York could have utilized them at trial for that purpose.>

York also points to the testimony of supervisor Jeffrey Russ, an individual who opted out
of the class and testified on behalf of York at trial. To the extent Mr. Russ’s testimony differs
from that of the named Plaintiffs and that provided by Plaintiffs’ expert Dr. Steward, the Court
considered those differences and weighed the credibility of the witnesses in coming to its
Proposed Statement of Decision. Mr. Russ’s testimony did not necessarily lead to an inescapable
conclusion that the Court find that Class members do not share common duties and work hours.
The Court is not required to give some special deference to the testimony provided by Mr. Russ.
His testimony was considered and given appropriate weight in the context of all the evidence

! York’s Motion to Decertify (hereinafter “York’s Motion”) at p. 1. The case cited by York is Grogan-Beall v.
Ferdinand Roten Galleries, Inc. et al (1982) 133 Cal.App.3d 969, 977.

? Plaintiffs have filed objections to the declaration and attached documentation. The Court has reviewed the
objections and the declaration/documents. The Court overrules the objections and has considered the
declaration/documents in making the instant ruling. In so considering, the Court has found no new evidence to
suggest decertification is appropriate.

3 Further, the Court does not find that the documents provide clear impeachment evidence, as York contends. To the
Court, the documents identify that the Plaintiffs followed the instructions they were provided in performing their

jobs.



presented during trial. Although the Administrative Exemption analysis raises questions specific
to the class members, Mr. Russ’s testimony is not dispositive of the issue. Instead, he was but
one of many witnessed whose testimony was considered.

York heavily relies on Duran v. U.S. Bank National Association in arguing that Plaintiffs’
evidence is inadequate to establish commonality among the class members. This argument is
misplaced, and is an attack on the method employed by Plaintiffs’ expert at trial in gathering data
regarding the hours worked by class members. As this Court already addressed in its Proposed
Statement of Decision, the facts of Duran are completely inapposite and consequently the
reasoning is not applicable to the instant matter.

In Duran, as here, the plaintiff class members were seeking unpaid overtime alleging
they had been improperly classified as exempt. (Duran v. U.S. Bank National Association (2014)
59 Cal.4th 1, 12.) The trial court decided to determine liability by randomly selecting 21
plaintiffs of a 260 member class from whom testimony would be given regarding working hours.
({d.) The Defendant was not permitted to introduce evidence concerning the work hours of any
plaintiff outside this sample. (/d.) Based on the testimony of the small sample selected by the
court, the trial court found that the entire class had been misclassified. (/d.) In determining
damages, the trial court used the average amount of overtime from the small random sampling as
representative of the entire class. (/d.) The California Supreme Court held “...the trial court’s
flawed implementation of sampling prevented USB from showing that some class members were
exempt and entitled to no recovery. A trial plan that relies on statistical sampling must be
developed with expert input and must afford the defendant an opportunity to impeach the model
or otherwise show its liability is reduced. Statistical sampling may provide an appropriate means
of proving liability and damages in some wage and hour class actions.” (/d. at 13.)

‘Here, the Court did not select the participants in the survey, and the survey data was not
from such a small sample as the data extracted in Duran. Here, the survey was conducted by an
expert, Dr. Steward, who York’s expert testified was qualified to perform the survey. Over half
of the class members responded to Dr. Steward’s survey, and York was free to solicit testimony
from those who did not participate in the survey in order to challenge the application of those
results to the whole of the class. Unlike in Duran, this Court did not prohibit York from
introducing data from those outside of Dr. Steward’s sample. York’s reliance on Duran is
misplaced, and Duran does not direct the Court to ignore the data provided by Plaintiffs by way
of Dr. Steward or rule that the evidence was inadequate to help prove commonality among the

Class.*

. This distinetion also contradicts York’s argument that the Court should have developed a
trial plan to address the use of statistical evidence. As provided above, the circumstances of the
statistical evidence in Duran were significantly different from the collection and use of statistical
evidence in this matter. York attempts to again argue that the sample size was too.small (an issue
addressed above) and claims that it was denied the ability to present evidence about the work
habits of class members outside the sample group. This argument has no basis. The sample was

* The Court’s analysis is further supported by the recent Fourth District Court of Appeal decision Martinez v. Joe's
Crab Shack Holdings (Nov. 10,2014) 2014 Cal. App. LEXIS 1019. York’s arguments against this case all rely on its

flawed interpretation of Duran.



developed from an anonymous survey of Class members. Nothing prevented York from offering
evidence by way of testimony from a Class member to establish that the sampling methodology
was in some way inaccurate or flawed. Instead, York chose to limit its evidentiary offering at
trial to that of a challenge to the anonymous nature of the sampling.

York also argues that individual issues proved to be unmanageable, and consequently the
Class must be decertified in order to allow for individual examination of each member’s
circumstances/specific work duties. York contends that “liability itself is predicated on factual
questions specific to individual claimants” which requires decertification.’ The Court disagrees.

‘As provided in the Proposed Statement of Decision, the evidence presented at trial
demonstrated that the Administrative Exemption does not apply to the position of claims
examiner at York. York offered evidence and argument to the contrary; however, the Court’s
finding was amply supported by the voluminous Quality Assurance Guide that claims examiners
are required to follow, and the evidence of detailed supervision under which claims examiners
worked. The sampling performed by Dr. Steward also served to indicate that Class members
worked in excess of 40 hours per week, and consequently were entitled to damages.

Conclusion

The Court finds no change in circumstances from its initial ruling certifying the subject
Class. The Court further finds substantial evidence was presented at trial supporting the
certification of the Class and demonstrating a commonality of circumstances among the
members. Defendant’s motion to decertify the class is therefore denied.

i G

In the event that this tentative ruling becomes the final ruling of the Court, in accordance
with Local Rule 1.06, counsel for Plaintiffs is directed to prepare an order denying the motion,
incorporating this ruling as an exhibit to the order; submit it to counsel for Defendants for
approval as to form in accordance with Rule of Court 3.13 12(a); and thereafter submit it to the
Court for signature and entry in accordance with Rule of Court 3.1312(b).

* York’s Motion at p. 11.
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By S. Lee, Deputy Clerk

SUPERIOR COURT QF CALIFORNIA
COUNTY OF SACRAMENTOQ

Coordination Proceeding Special Title
(Rule 3.550)

YORK CLAIMS SERVICE WAGE
AND HOUR CASES

Included Actions:
Johnson, et al. v. York Claims Service, Inc.

Williams, et al. v. York Claims Service,
Inc., etal

Judicial Council Coordination Proceeding No.
4560

PROPOSED STATEMENT OF DECISION

Complaint Filed: Aprit 11, 2008/June 17, 2008
Trial Date: May 8, 2014

San Francisco County Supcrior Court
Case No. CGC-08-476427

Sacramento County Superior Court
Case No. 34-2008-00008447-CU-OE-GDS

Pursuant to California Code of Civil Procedure section 632 and Rule 3.1590 of the

California Rules of Court, the Court issues this tentative statement of decision following trial of

this action by the Court.

INTRODUCTION

On June 17, 2008, Plaintiffs Lonnetta Williams and Roshon Green (“Plaintiffs”) filed this

action against York Claims Service, Inc. (“York” or “Defendant) in San Francisco Superior

Court. Through an array of procedural motions, this case was coordinated with the Johnson, et al.

v. York Claims Service, Inc. (Case No. 34-2008-00008447-CU-OE-GDS) action and transferred

to the Sacramento County Superior Court. Plaintiffs filed their amended complaint in this Court

]
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on October 23, 2009. Following coordination, the matter was referred to as York Claims Service
Wage and Hour Cases, Judicial Council Coordination Proceeding, Case No. 4560.

In the action, Plaintiffs allege that York improperly classified Plaintiffs, and all other
similarly situated claims examiners, as exempt and thereby failed to pay for overtime worked in
excess of eight (8) hours a day or forty (40) hours a week. Plaintiffs also assert that York failed to
issue itemized wage statements that comply with California Labor Code section 226. Plaintiffs’
Amended Complaint, the operative pleading, alleges causes of action for uhpaid overtime wages
under Labor Code section 1194, for violation .of the California Unfair Competition Law, Business
& Proféséions Code section 17200, et seq., for failure to pay overtime wages and failure to
provide itemized wage statements that comply with the law, and for violation of the Labor Code
Private Attorneys General Act (“PAGA™), Labor Code section 2698 et seq., for civil penalties
arising from York’s alleged failure to pay all overtime wages and to provide wage statements in
compliance with Labor Code section 226,

On July 19, 2012, Plaintiffs requested this Court to grant their motion under Code of Civil
Procedure s¢ction 382 to certify a class of individuals identified by York as holding the job of
claims examiner' and employed on an exempt basis in California between April 11, 2004, and the
present. Plaintiffs also requested that the Court certify the wage statement claim. On August 12,
2012, this Court granted Plaintiffs’ metion for class certification on both claims and the Court
entered its order on September 7, 2012. In its order, the Court ordered Defendant to provide the
last known name, address and telephone number of the class members. Defendant did so, and
after notice was mailed to the class and the opt-out period was completed, the class was

comprised of 122 persons employed by York as exempt claims examiners or adjusters during the

! Testimony at trial established that York alsa employs persons on an exempt basis using the title “claims adjuster.”
These individuals were part of the certified class as well, and testimony established that York used the terms
“examiner” and “adjuster” interchangeably. TR 400:24-27, 406: 0-20.

2
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class period.’

Following class certification, the parties stipulated to Defendant amending its answer to
include the administrative exemption affirmative defense. This was the sole exemption Defendant
asserted applied to the class members.

Trial in this action commenced on May 8, 2014, and concluded on May 28, 20143 After

hearing testimony from 13 witnesses and considering thousands of pages of documentary

evidence, and the receipt of extensive post-trial briefing from Plaintiffs and Defendant, the Court

finds that Defendant did not meet its burden of proof to establish that the class members are
exempt under California law, as detailed herein. The Court also finds that Plaintiffs met their
burden of proof, namely (1) that the class members were employed by York during the class
period; (2) the class members worked overtime hours during the class period; (3) York did not
pay any class members overtime during the class period; and, (4) the amount of overtime wages
owed to the Class. Therefore, the Court finds that the class members are non-exempt and that
Defendant owes earned and unpaid overtime compensation and interest. At trial, Plaintiffs’
expert testified to two separate damages scenarios/calculations. The first scenario did not include
any deductions for the maximum amount of vacaticn time and PTQ available to the class. The
second set of calculations did include these deductions, and it is these calculations that the Court
finds are applicable. Consequently, Defendant owes damages totaling $8,354,658, reflecting
$7,435,758 for overtime compensation and interest, and $918,900 in penalties.’ The Post-

Jjudgment interest shall accrue on the overtime wages at the rate of ten percent per annum.

2 Plaintiffs’ Exhibit 6.

3 Closing argument briefs were filed on August 26, 2014, September 10, 2014, and September 18, 2014, after which
the Court took this case under submission. Subsequently, Defendant filed a sur-reply, which was not authorized by
the Court, and untimely as the case had already been taken under submission. Consequently the Court strikes
Defendant’s “Objections to Portions of Plaintiffs’ Reply Brief” and has not considered it in rendering this opinion.

? Defendant’s Exhibit II.
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WAGE AND HOURS POLICY AND EMPLOYER’S BURDEN

Explaining how to approach wage and hour issues, the California Supreme Court
instructed: “in light of the remedial nature of the legislative enactments authorizing the regulation
of wages, hours and working conditions for the protection and benefit of employees, the statutory
provisions are to be liberally construed with an eye to promoting such protection.” (/ndustrial
Welﬁ:re Com. v. Superior Court (1980) 27 Cal.3d 690, 702; see also, Sav-On Drug Stores, Inc. v.
Superior Court (1994) 34 Cal.4th 319, 340.) In the context of overtime claims, the Sav-On court
explained that “Labor Code section 1194 confirms ‘a clear public policy...that is specifically
directed at tﬁe enforcement of California’s minimum wage and overtime laws for the benefit of
workers.” (34 Cal. 4th at 340 (internal citation omitted).) The court continued, “California’s
overtime laws are remedial and are to be construed so as to promote employee protection.”

(#d )(citing Ramirez v. Yosemite Water Co. (1999) 20 Cal. 4th 785, 794.) More recently, the
California Supreme Court confirmed these rules of construction, emphasizing that courts n'lust
interpret statutes governing the conditions of employment broadly, “in favor of protecting
employees.” (Brinker Rest. Corp. v. Superior Court (2012) 53 Cal. 4th 1004, 1026-27)(quoting
Murphy v. Kenneth Cole Productions, Inc. (2007) 40 Cal. 4th 1094, 1103.)

- The employer bears the burden of proving an employee’s exemption from the overtime
laws, as it is considered to be an affirmative defense. {(See, Ramirez, 20 Cal. 4th at 794.) The
application of an exemption from the overtime laws “is limited to those employees plainly and
unmistakably within their terms.” (Nordguist v. McGraw-Hill Broadcasting Co. (1995) 32 Cal.
App. 4th 555, 562.) The failure to meet just one portion of one element in an exemption causes
the exemption to fail. (See, /d. at 570-574; Eicher v. Advanced Business Integrators, Inc. (2007)
151 Cal. App. 4th 1363, 1371-72.)

W
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THE ADMINISTRATIVE EXEMPTION

The California Labor Code specifies that any work in excess of eight hours per day and/or

forty hours in a week shall be compensated at .the rate of no less than one and one-half times the
regular rate of pay. (Cal. Labor Code § 510(a).) An employee is exempt from the requirement for
overtime pay if the employee is primarily engaged in duties that meet the test of an exemption,
customarily and regularly exercises discretion and independent judgment in performing those
duties, and earns a monthly salary equivalent to no less than two times the state minimum wage
for full-time employment. (Cal. Labor Code § 515.) The Industrial Welfare Commission
established exemptions and set them forth in pertinentWage Orders. (/d.)

York contends that the Plaintiffs’ employment meets the criteria for the administrative

exemption, which is set forth in Industrial Welfare Commission Wage Order 4-2001, 8 Cal. Code

Regs. section 11040. It provides, in pertinent part:

“{a] person employed in an administrative capacity means an employee whose
duties and responsibilities involve either:

(a)(i) The performance of office or non-manual work directly related to
management policies or general business operations of his employer or his
employer’s customers...; and,

(b) Who customarily and regularly exercises discretion and independent
judgment; and,

(c) Who regularly and directly assists a proprietor, or another employee who is
employed in a bona fide executive or administrative capacity or,

(d) Who performs, under only general supervision, work along specialized or
technical lines requiring special training, experience, or kniowledge; or,

(e) Who executes, under only general supervision, special assignments and tasks;

and,
(f) Who is primarily engaged in duties which meet the test for the exemption.”

Subdivision (2)(N) of Wage Order 4-2001 defines “primarily” to mean “more than one-
half the employee’s work time.”
1

i
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THE PLAINTIFFS WORKED OVERTIME

A. Plaintiffs provided sufficient evidence regarding the number of
hours of overtime worked

The easiest way to determine if the Plaintiffs worked overtime in their employment with
York would have been to look at any employment records maintained by York. However, as York
classified them as exempt employees, it did not maintain time records pursuant to California Code
of Regulations, Title 8, section 11040(7)(A)(3) and (7)(A)(S).’ The Court therefore finds that
Defendaht did not keep any records of (1) the time class members began and ended each day, and
(2) the actual hours that class members worked in any day, week, or pay period, including any
overtime hours.

When an employer fails to maintain records of hours worked, the courts should not
penalize employees for an inability to prove the precise number of hours that they have worked.
(Anderson v. Mt. Clemens Pottery, Co. (1946) 328 U.S. 680, 687-88.) To do so, “would place a
premium on an employer’s failure to keep proper records in conformity with his statutory duty; it
would allow the employer to keep the benefits of an employee’s labors without paying due
compensation.” (/d. at 687.) The Court may award overtime damages to the employee “even
though the result be only approximate.” (/d. at 688.) In the absence of employer-maintained
récbrds, Plaintiffs presented evidence of overtime hours worked via a survey of class members
conducted by Dr. Dwight Steward, Ph.D. While York did not contest Dr. Steward’s qualifications,

it claimed the survey itself was flawed and not conducted pursuant to Duran v. U.S. Bank

National Association.®

$ Plaintiffs’ Exhibit 15 at Response No. 3.

® Jeffrey Peterson, Ph.D., who testified on behalf of York, admitted that he had no criticism of Dr. Steward’s
qualifications to conduct the survey and perform the damage analysis. He also agreed that Dr. Steward appropriately
designed the survey instrument, that the wording of the survey instrument was acceptable, that a telephone survey
was appropriate, and that Dr. Steward surveyed the correct population. TR 787:15-21, 788:12-789:4, 792:18-20,
793:24-25, 794:4-6, 794:7-10, 126:18-127:2, 127:18-20, 127:24-128:10, 128:16-129:20, 129:23-130:9-28.
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53.28 percent of the 122 class members, or 65 class members, responded to the survey’; a
response rate of which York’s expert, Dr. Petersen, had no complaint.® Based on the survey
responses, Dr. Steward determined that the average number of overtime hours worked per week
was 8.61 hours, a number that he computed after following standard procedures and removing
outlier responses.” The applicable confidence interval is 7.2 hours to 9.71 hours of overtime,
meaning that Dr. Steward is 95 percent certain that the average number of overtime hours worked
is within this range.'® The average is consistent with the number of overtime hours that both
Plaintiffs attested that they typically worked. Dr. Petersen did not disagree with Dr. Steward’s
calculations."!

Following the administration of the survey, Dr. Steward conducted the industry standard
testing on the results to ensure there was not a non-response bias and no statistically significant
differences among the respondents. Dr. Petersen agreed that Dr. Steward conducted appropriate
statistical tests on the results to ensure there was no non-response bias. Dr. Petersen could not
identify any additional tests that he felt Dr. Steward should have run. Dr. Petersen took issue with
the survey Dr. Steward conducted because the survey respondents’ identities remained
confidential.” Although Dr. Petersen agreed that keeping the identity of survey respondents
confidential “is appropriate in the vast majority of the surveys conducted,” he felt that following
this standard protoco! was not appropriate in this case. Dr. Steward attested to the scientific

literature that established that he conducted the survey in accordance with established survey

science standards.

TTR 155:12-157:1

¥ TR 795:16-18.

? TR 157:27-159:12 & Plaintiffs’ Exhibit 25,

TR 159:13-160:18, 287:18-27.

"' TR 29:6-8, 29:23-30:9, 122:26-123:11, 787:15-21, 788:12-789:4.
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The Court finds that the survey response rate is reasonable and the results are
representative of the hours worked by the entire class population. York did not produce any
evidence contrary to the survey results. The Court therefore adopts Dr. Steward’s finding that the
average number of overtime hours worked per week by the class is 8.61 hours, given the narrow
interval and 95 percent confidence rate. The Court finds that Dr. Steward followed the accepted
protocol in the scientific community when conducting the survey. The Court also finds that the
position of Dr. Petersen that the survey respondents should not be anonymous is contrary to the
view of the applicable scientific community.'? Furthermore, York knew the identity of the
members of the class, and was free to call any of them to testify in order to attempt to contradict
the survey results; something York did not do.

Defendant relies heavily on Duran v. U.S. Bank National Association to contend that the
survey done by Dr. Steward was inappropriate and prevented Defendant from providing evidence.
However, the facts of Duran are completely inapposite and consequently the reasoning is not
applicable to the instant matter. In Duran, as here, the plaintiff class members were seeking
unpaid overtime as they alleged they had been improperly classified as exempt. (Duranv. US.
Bank National Association (2014) 59 Cal.4th 1, 12.) The trial court decided to determine liability
by randomly selecting 21 plaintiffs of a 260 member class from whom testimony would be given
regarding working hours. (Jd.) The Defendant was not permitied to introduce evidence concerning
the work hours of any plaintiff outside this sample. (Jd.) Based on the testimony of the small
sample seleéted by the court, the trial court found that the entire class had been misclassified. (/)
In determining damages, the trial court used the average amount of overtime from the small

random sampling as representative of the entire class. (Jd) The California Supreme Court held

"2 TR 800:7-18, 8;;:24-801 17, 801:8-18, 803:2-26, 804:2-10, 806:12-27, 806:28-807:7, 808:14-26, 811:8-12, 815:26-
816:19, 816:20-26, 817:11-27, 818:22-24, 819:5-17, 820: -8, 820:9-22, 831:4-18, 832:24-28, 840:1-26, 842:24-
852:25, 860:5-22, 861:8-862:3, 866:16-22, 867:21-28, 868:1-7, 868:12-869:24; 869:25-878:27, 888:10-889:27,
891:4-894:5, 894:21-28, 895:1-897:24, 913:24-914:9, 914:9-26, 915:19-916:9.
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“...the trial court’s flawed implementation of sampling prevented USB from showing that some
class members were exempt and entitled to no recovery. A trial plan that relies on statistical
sampling must be developed with expert input and must afford the defendant an opportunity to
impeach the model or otherwise show its liability is reduced. Statistical sampling may provide an
appropriate means of proving liability and damages in some wage and hour class actions.” (Jd. at
13)

Here, the Court did not select the participants in the survey, and the survey data was not
from such a small sample as the data extracted in Duran. Here, the survey was conducted by an
expert, Dr. Steward, whom York’s expert testified was qualified to perform the survey. Over half
of the class members responded to Dr, Steward’s survey, and York was free to solicit testimony
from those who did not participate in the survey in order to challenge the application of those
results to the whole of the class. Unlike in Duran, this Court did not prohibit York from -
introducing data from those outside of Dr. Steward’s sample. York’s reliance on Duran is

misplaced, and Duran does not direct the Court to ignore the data provided by Plaintiffs by way

of Dr. Steward.

B._Plaintiffs provided sufficient evidence regarding calculations of overtime
compensation, prejudgment interest, and civil penalties

Dr. Steward used the payroll data' York produced to muitiply the average number of
overtime hours, 8.61, by class members’ applicable rates of pay and periods of employment to
determine the damages arising from York’s failure to pay for overtime worked. Dr. Steward also

used this information to calculate the applicable penalties under the California Labor Code. '

i

" Plaintiffs’ Exhibits 1-A, 2-A, and 3-A.

* Defendant’s Exhibit 11
9
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YORK FAILED TO PROVE PLAINTIFFS ARE SUBJECT TO
THE ADMINISTRATIVE EXEMPTION

For the reasons set forth more fully below, the Court finds that the Defendant
misclassified the class members and failed to pay them overtime wages when they worked in
excess of eight hours per day and/or forty hours per week. Defendant failed to produce evidence
to establish by a preponderance of the evidence that Plaintiffs’ employment satisfied all prongs of
the administrative exemption. Specifically, the Court finds that, (1) the class members did not
perform work directly related to the management policies and general business policies of York;

(2) the class members did not customarily and regularly exercise discretion and independent

~ judgment as to matters of significance; (3) the class members did not perform work under only

general supervision, work along specialized and technical lines requiring special training,
experience, or knowledge; and (4) the class members did not spend more than 50% of their time
performing exempt duties.'> As the failure of one element of the exemption prohibits the
exemption from applying, the Court focuses its analysis on these elements.

Central to the Court’s analysis in this case are the Nordguist case, the Bell line of cases,
and the Harris case.

- In Nordquist v. McGraw-Hill Broadeasting Co., the Court found that a sportscaster had
not been properly classified as an exempt employee pursuant to the administrative exemption and
was entitled to back overtime pay from his employer. ((1995) 32 Cal. App. 4th 555.) The Court
noted that “discretion and independent judgment involves the comparison and evaluation of
possible courses of conduct, and acting or making a decision after considering various

possibilities. It implies that the employee has the power to make an independent choice free from

" York did not present any evidence demonstrating that class members “regularly and directly assist a proprietor or
another employee who is employed in a bona fide executive or administrative capacity” or that class members

“execute, under only general supervision, special assignments and tasks.” Hence, the Court finds that York failed to
prove either element.

10
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immediate supervision and with respect to matters of significance. The decision may be in the
form of a recommendation for action subject to the final authority of a superior, but the employee
must have sufficient authority for the recommendations to affect matters of consequence to the
business or its customers.” (/d. at 564)(citing IWC Order No. 11-80.)

In Bell v. Farmers Ins. Exchange, the plaintiffs were insurance adjusters whose emjaloyer
ciaimed they were exempt from overtime pay pursuant to the administrative exemption. ((2001)
87 Cal.App.4th 805.) The Court determined the employees did not meet the criteria for the
administrative exemption, finding they did not perform administrative tasks, but instead were
producing the product of the company, “occupied in the routine of processing a large number of
small claims.” (/d. at 827-28.) The representatives had a low amount of independent settlement
authority, and were mainly used as a conduit of information to their supervisors. (/4. at 828.) The
analysis of the Bell court relied heavily on the fact that the employees were producing the
“product” of the company, as opposed to performing purely administrative tasks.

In Harris v. Superior Court, the Court held that while the administrati ve/production
worker test applied in Bell was relevant, it was improper to be used as a bright line test in
determining application of the administrative exemption. (201 1} 53 Cal.4th 170.) The Court
directed “in resolving whether work qualifies as administrative, courts must consider the
particular facts before them and apply the language of the statutes and wage orders at issue.” (i

at 190.)

A. York failed to prove that class members perform work that is directly related to York’s

management policies or general business operations -

The evidence presented at trial failed to establish that class members performed work

related to management policies. While York contended that class members-advised management
and negotiated settlements, it failed to produce evidence that this was anything more than

providing York’s services, i.e. producing its product.
11
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Here, as in the Bell cases, the class members are insurance adjusters who exercised
little to no independent discretion, and were processing a large number of small claims --
essentially pfoducing York’s product. York is a third party administrator that solely handles
claims of third parties, and its QAG states that York’s goal is to provide product consistency, by
adhering to core product standards.'® Mr. Bentz, York’s perrson most knowledgeable regarding the
duties of the class members, acknowledged that York’s products are its claims files and the job of
the class members is to maintain those files.'” Further, Mr. Bentz and Mr. O’Brien, York’s Vice
President in charge of Human Resources, confirmed that the class members do not set York’s
policies, and that someone higher up the corporate structure does this.'®

This testimony supports the Court’s analysis under the more fact specific analysis
required by the Harris court, rejecting the bright-line “product” test in determining whether job
duties are administrative in nature. As Harris provided, “[w]ork qualifies as “directly related’ if it
satisfies two components. First it must be qualitatively administrative. Second, quantitatively, it
must be of substantial importance to the management or operations of the business.” (Harris, 53
Cal.4th at 181-82.) Here, the job duties performed by the class members do not satisfy either
prong of the two-component test. The work performed was carrying out the daily activities for
which the business exists, not advising management, determining policies, or any other such
édministrative tasks. Both Plaintiffs denied York’s contentions that they made “recommmendations
to management,” testifying that when they spoke to their supervisors, it was regarding how to

resolve claims, not providing suggestions regarding York’s business operations.'® York and its

'8 Plaintiff’s Exhibit 4, at p. 4.

'7 TR 453:8-27, 454:14.

' TR 472:26-473:8, 473:12-21.

TR 121:13-18, 17:17-18:12, 80:2-8, 80:23-81:5, 90:2-18, 113:25-114:7, 346:11-21.
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clients set the claim handling procedures and the class members were required to follow them.?°

B. York failed to prove that class members “customarily and regularly exercise discretion
and independent judgment” as to matters of significance

The Nordquist court explained the two situations in which employers most frequently
misapply this language. (32 Cal. App. 4th at 564.) First, “is the failure to distinguish [‘discretion
and independent judgment’] from the use of skills and knowledge. An employee who merely
applies his or her knowledge in determining what procedures to follow, or...whether specified
standards are met...is not exercising discretion and judgment of the independent sort associated
with administrative work.” The Court finds that, at most, class members applied their knowledge
to follow strict procedures and meet York’s standards, as enforced through York’s mandatory

audits. The evidence established that class members could not deviate from these procedures.

The second misapplication “involves employees who make decisions, but not at a level
appropriate to administrative work. . . Matters of consequence are those of real and substantial
significance to the policies or general operations of the business of the employer...” (Jd. at 564.)
Much like the administrative-production dichotomy, this element requires that discretionary
decision-making be at the level of the employer’s management policies or general business
operations. The Court finds that the evidence establishes that any nominal discretion that the class

members possessed in performing their job duties pertains to the claims files themselves, not to

York’s business overall.?!

1. York requires adjusters to follow strict procedures

The evidence established that York provides both exempt and non-exempt examiners and

0 TR 508:4-12, 727:1-4.
TR 83:18-27, 121:12-21, 472:26-473:8, 473:12-21, 473:27-474:1, 474:16-20, 474:24-476:5, 508:4-12, 624:2-13,
624:16-25, 533:2-7, 533:14-534:5, 646:23-26, 647:10-14, 727:1-4, 1114:19-27, 1115:14-24, 1136:11-19.
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adjusters with the same training.? This undercuts any argument that the “exempt” adjusters use
specialized training or knowledge, not required for the non-exempt adjuster/examiner position.
The evidence also established that the class members bad to comply with Defendant’s policies
aﬁd procedures, such as those set forth in its QAG, a voluminous manual containing standards
meant to establish consistency across all claims files.? Further, class members had to comply
with the instructions provided by York’s clients.?* Class members could not deviate from these
instructions. Class members’ supervisors receive notification of all new claims to enable them to
begin actively monitoring them, thus ensuring that adjusters/examiners properly check for new
assignments.”” York mandates that all data regarding claims must be kept in Claims Connect and
instructs claims examiners and adjusters to check several times per day for new assignments.2
The evidence established that for each deadline set, York expected class members to
comply with the deadline or to make a detailed note in the file as to why they could not do so0.”’
York gives specific writing instruction, dictating that adjusters must use proper grammar, avoid
épinions, and avoid the usage of acronyms and abbreviations in their files.2® The evidence also
established that class members could not send out documents without the approval of their
supervisors.” If a claim is to be denied, the class member could not send out a denial letter
without approval from both the supervisor and client.* If a Reservation of Rights letter was

necessary, the class member was required to use a form letter with ianguage supplied by the

2 TR 546:16-20

¥ TR 5:19-28, 6:9-19, Exhibit 4-A, 112:13-17, 412:8-11, 696:5-12, 696:23-28, 453:8-27.

* TR 6:20-27, 7:4-13, 7:21-8:10, 113:9-24, 404:14-405:8, 688:18-691:1, 727:1-4; 1082;13-15, 1132:21-1133:2,
TR 8:16-9:8, 114:9-15, 399:12-27, 400:8-12, 1132:21-1133:2, 401:28-402:5.

% TR 401:2-25,

7 TR 463:13-26,

TR 1095:4-12.

TR 728:3-15, 730:6-731:9, 732:20-733:4, Exhibit 4 at page 34; 1086:14-19, 1087:5-9.

%0 TR 1080:12-i081:1
14
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client, and had to obtain supervisor approval.*!

Although York provided testimony that adjusters/examiners had “authority” to settle
claims, this authority proved to be limited. York did not dispute testimony that any settlements
within the examiner’s authority must conform to the subject damage estimate, and that if the class
member wanted to settle for a different amount, he or she had to seek supervisor approval.*?

The Court finds that the evidence established that the class members had to follow
procedures set forth by York and its clients. York failed to show that the class members exercised
discretion and independent judgment with respect to matters of significance. As the Nordquist
court explained: “An employee who merely applies his or her knowledge in determining what
procedures to follow, or. . .whether specified standards are met. . .is not exercising discretion and
judgment of the independent sort associated with administrative work.” (32 Cal.App.4th at 573.)

2. Adherence to the strict guidelines is reinforced via York’s audits

Evidence at trial established that York conducts frequent claims file audits to ensure that
class members are following clients’ specific instructions.*> This purpose was confirmed at trial
by Mr. Trimarchi, York’s head of quality assurance.> The auditors also look for effective
supervision by reviewing the supervisor’s file notes, as well as the supervisor’s diary, to ensure
that the supervisor provided the required guidance and enforced deadlines. Auditors also check to
ensure that supervisors approved specific forms.* The auditor checks whether the adjuster made
initial and response calls within the QAG specified timeframes, and confirms that in keeping file

notes the adjuster used proper grammar, did not express opinions, and did not use acronyms or

*' TR 1081:2-10, 1081:27-1082:5, 1082:6-12, Exhibit TT.

TR 120:7-121:11, 368:18-369:7, 369:8-15.

¥ TR 582:13-22, 633:5-15.

% TR 445:3-27, 579:9-17, 582:1-5, 711:28-712:16.

¥ TR 720:25-721:2, 712:9-28, 722:9-723:1, 723:9-17, 728:3-36.
15
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abbreviations.*® The auditor even checks to make sure the adjuster obtained all QAG required
documents, such as police reports and vehicle damage appraisals.37

These audits emphasize that class members followed strict guidelines and instructions in
almost every aspect of their day to day work. Their compliance with these instructions was
monitored not only by their supervisors, but by the claims file audits. The Court finds that York
failed to prove that class members “plainly and unmistakably” exercise discretion and
independent judgment with respect to matters of significance. Accordingly, the Court finds that

this element of the exemption fails.

C. York failed to prove that class members worked under only general supervision or work along
specialized and technical lines requiring special training, experience. or knowledge

1. York failed to establish that class membets were only generally supervised

For the administrative exemption to apply, an employee must be subject to only “general
supervision.” While there is a dearth of case law interpreting this element, it appears clear to the
Court that “general supervision” does not desctibe the class member/supervisor relationships at
iésue. As described above, the evidence showed that class members were constantly monitored in
all aspects of their employment with York.

The evidence established that York’s structure was such that class members reported to a
supervisor (also called a unit manager) who in turn reported to the branch manager.*® Supervisors
and class members at York interacted on a daily basis, working in close proximity to each other
on the same floor, with adjusters in cubicles and supervisors typically in nearby offices.* Plaintiff

Green testified that she was required to meet with her supervisor on a daily basis to review every

% TR 718:11-719:6, 723:18-724:5, 1092:11-18, 1092:24-27, 1094:9-26, 1095:4-12.

TR 724:16-18, 725:1-7, 725:10-17.

% TR 16:6-15, 536:4-11, 568:17-20.

¥ TR7 13:27-14:9, 110:3-8, 110:19-21, 111:25-112:14, 1116:4-21, 1132:1-16, 1160:5-19,
16
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claim assigned to her.*® Plaintiff Williams spoke to her supervisors “quite often” each day about
pending claims,*’ Class members Morgan and Aschinger also spoke to their supervisors on a daily
basis about pending claims. Mr. Russ, who supervised both Morgan and Aschinger, confirmed

that when he supervised each woman, they were each was in his office one to three times per day

for five to ten minutes at a time, discussing their claims.*?

Employees were even supervised with regard to their working hours, despite their salaried
status. Mr. Bentz, Mr. O’Brien, and Mr. Baber, a current York Regional Vice President, all
attested that York expected class members to work a minimum of 40 hours per week and that
class members had to be at the office during regular business hours.*® Class members confirmed
this, and testified that if they did not meet the minimum 40 hours weekly requirement, they were
required to make up the time. Class members also had to ask permission from their supervisor to
be absent from the office for any period of time, no matter how minor, during normal business
hours.* Plaintiff Green received a disciplinary write up from her supervisor for failing to make up
time and for arriving at work 40 minutes late.*’

These circumstances, combined with the supervision required by York and enforced
tﬁrough the audit process, demonstrates that the class members were not subject to general
supervision, but instead were subject to substantial scrutiny and day-to-day management, As

such, the Court finds that York did not exert only “general” supervision over the class members.

"

TR 10:19-11:1, 11:13-18, 11:21-28, 12:2-21, 12:23-13:1, 44:8-12, 65:10-18.
TR 113:25-114:7.
“ TR 1132:17-20, 1160:1-4, 1194:4-15, 1194:26-1195:20.
“ TR 414:15-26, 576:11-23, 506:7-10, 624:26-625:5.
* TR 22:22-24:7, 25:5-26:19, 27:7-25, 27:28-29:3, 420:9-12, 421:1-422:16, 1135:11-1136:1, 1 164:16-1165:13,
1166:13-26.
% plaintiffs’ Exhibit 23.
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2. Class members’ specialized training, experience or knowledge in performing job duties

York was tasked with establishing that either the class members perform special
assignments and tasks, or that the class members petrform work “along specialized or technical
lines requiring special training, experience, or knowledge.”

The Court finds that York did not establish that the class members perform special
assignments and tasks. Further the Court finds that York did not require any specialized or
technical knowledge for the class members prior to hire. Mr. Bentz, York’s person most
knowledgeable regarding the duties and qualifications of claims adjusters and examiners testified
that York has no specific requirements pertaining to years of prior experience or any specialized
skills necessary to be hired as a claims adjuster, ‘s

However, upon hire, the evidence establishes that York did provide class members with
training through the use of the QAG and through its practice of detailed, hands-on supervision.
Through these avenues, class members developed experience and knowledge that enabled them to
perform their job duties at York. Consequently, the Court finds that York did establish that class
members ultimately acquired special training, experience, or knowledge subsequent to hire.
However, in light of York’s failure to establish that class members were only generally
supervised as discussed above, York’s showing that class members performed work “along

specialized or technical lines requiring special training, experience, or knowledge” is unavailing.

D. York failed to prove that that plaintiffs and class members spend more than fifty
percent of their time performing exempt tasks

The last element of the exemption concerns whether employees are “primarily” engaged
in exempt tasks. There was no evidence presented at trial to indicate how much time class

members spend performing such tasks.

6 TR 396:26-397:19, 412:26-413:3, 4123:14-20.
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The Court finds that the tasks York asserts the class members perform are the same tasks
performed by those employees whom York classifies as non-exempt. The same licensure
expectations/requirements are applied, as are the same settlement authority rules. Consequently,
York itself does not differentiate the tasks assigned to what it contends are exempt adjusters
versus non-exempt claims examiners. While Mr. O’Brien testified that his job duties included
determining whether the class members were properly exempt or non-exempt, he was not familiar
with the QAG or any other procedures or policies that class members were required to follow in
performing their job duties.*’

York failed to present any evidence of the time spent on any tasks performed by class
members by any witness with personal knowledge. The Court therefore concludes that York
failed to carry its burden with respect to this aspect of the administrative exemption, as it failed
with regard to the other three factors, as explained above.

YORK FAILED TO COMPLY WITH LABOR CODE SECTION 226

California Labor Code section 226(a) requires an employer to furnish its employees with
an accurate, itemized wage statement that shows both, (1) gross wages earned, and (2) total hours
worked by the employee. Section 226(e) provides that an violation occurs under the statute when
these items are not displayed on the wage statement. York, having misclassified the class
members as exempt employees, failed to report this information on their wage statements.

York also failed to provide the accrued vacation and sick time of class members on their
wage statements. Although section 226(a) does not explicitly require vacation and sick time to be
listed on wage statements, it does require “wages earned” and the Court concludes that this
includes vacation and sick time. These items are accrued, much as wages are, and are considered

wages within the meaning of Labor Code section 200. (See Suastez v. Plastic Dress-Up Co.

7 TR 617:19-28, 618:22-26.
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(.1982) 31 Cal.3d 774, 779; Boothby v. Atlas Mechanical, Inc. (1992) 6 Cal. App.4th 1595, 1601.)
York’s failure to include paid vacation time/PTO time constituted a separate violation of Labor
Code section 226, as the injury occurred when the employee had to look somewhere other than
the wage statement to determine the wages owed.

As established by the testimony of Dr. Steward, the Court finds that the civil penalties
owed specifically for the Labor Code section 226 violations total $324,250.00.

CONCLUSION

York failed to prove that the class members qualify for the administrative exemption to
the California overtime pay requirements. Consequently, the class members are non-exempt
employees and are entitled to overtime pay as detailed above. Furthermore, Plaintiffs established
that their wage statements did not include even a summary of their accrued vacation and sick
time. York is subject to civil penalties as a result of these Labor Code section 226 violations as
detailed above. The class members are non-exempt and Defendant owes earned and unpaid
overtime compensation and interest of $7,435,758, and $918,900 in penalties.

The parties shall meet and confer regarding who will take possession of the trial exhibits
pending any appeal of this matter. The parties shall notify the Court of their agreement within 30-
days of the date of this Decision and shall take possession of the exhibits within 10 days of said
notification.

W
i
1/
i
i
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Pursuant to California Rules of Court, Rule 3.1590(c)(4), the following shall constitute the
Court’s proposed statement of decision, subject to a party’s objection under subdivision (g) of the
Rule.

Pursuant to the bifurcation stipulation entered into by the parties on May 7, 2014 as to
Richard Johnson and Terry Johnson, this proposed statement of decision does not address the

issue of damages as to those plaintiffs. The Court orders entry of judgment deferred pending a

determination of damages.

DATED: December 11, 2014
4

Judgd MICHAEL P. Y
Superior Court of Calif¢rnia,
County of Sacramento
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California, County of
Sacramento, do declare under penalty of perjury that I did this date place a copy of the above-
entitied PROPOSED STATEMENT OF DECISION in envelopes addressed to each of the
parties, or their counsel of record as stated below, with sufficient postage affixed thereto and

deposited the same in the United States Post Office at 720 9™ Street, Sacramento, California.

ROBIN G. WORKMAN, Esq. CRAIG A. DIAMOND, Esq.

AVIVA N. ROLLER, Esq. STEPHEN C. BAKER, Esq.

QUALLS & WORKMAN, LLP DIAMOND BAKER MITCHELL, LLP
177 Post Street, Suite 900 149 Crown Point Court, Suite B

San Francisco, CA 94108 Grass Valley, CA 95945

MARK R. THIERMAN, Esq. JUDICIAL COUNCIL OF CALIFORNIA
Thierman Law Firm Administrative Office of the Courts
7287 Lakeside Drive 455 Golden Gate Avenue

Reno, NV 89511 San Francisco, CA 94102-3660

CLERK OF THE SUPERIOR COURT
COUNTY OF SAN FRANCISCO
Civic Center Courthouse

400 McAllister Street

San Francisco, CA 94102-4514

Superior Court of California,

County 9( Sac{amento
: S

Dated: December 11, 2014 By ~LEE
Deputy Clerk
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FH-ED/ENDORSED

JAN 3.0 2075

By S. Lee, Deputy Clerk

SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO

Coordination Proceeding Special Title
(Rule 3.550)

YORK CLAIMS SERVICE WAGE
AND HOUR CASES

Included Actions:

Johnson, et al. v. York Claims Service, Inc.

Williams, et al. v. York Claims Service,
Inc., etal

Judicial Council Coordination Proceeding No.
4560

STATEMENT OF DECISION

Complaint Filed: April 11, 2008/Fune 17, 2008
Trial Date: May 8, 2014 -

San Francisco County Superior Court
Case No. CGC-08-476427

Sacramento County Superior Court
Case No. 34-2008-00008447-CU-OE-GDS

The Court has received and reviewed Defendant’s objections to the Court’s proposed

statement of decision, and Plaintiff’s responses/objections. The Court has also received and

reviewed Defendant’s proposed statement of decision and Plaintiff’s objections. The Court

hereby overrules Defendant’s objections and adopts its tentative statement of decision as the final

statement of decision in this matter, as restated herein.

INTRODUCTION

On June 17, 2008, Plaintiffs Lonnetta Williams and Roshon Green (“Plaintiffs”) filed this

action against York Claims Service, Inc. (“York” or “Defendant”) in San Francisco Superior

Court. Through an array of procedural motions, this case was coordinated with the Johnson, et al.

1
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v. York Claims Service, Inc. (Case No. 34-2008-00008447-CU-OE-GDS) action and transferred

to the Sacramento County Superior Court. Plaintiffs filed their amended complaint in this Court

on October 23, 2009. Following coordination, the matter was referred to as York Claims Service
Wage and Hour Cases, Judicial Council Coordination Proceeding, Case No. 4560.

"In the action, Plaintiffs allege that York improperly classified Plaintiffs, and all other
similarly situated claims examiners, as exempt and thereby failed to pay for overtime worked in
excess of eight (8) hours a day or forty (40) hours a week. Plaintiffs also assert that York failed to
issue itemized wage statements that comply with California Labor Code section 226, Plaintiffs’
Amended Complaint, the operative pleading, alleges causes of action for unpaid overtime wages
under Labor Code section 1194, for violation of the California Unfair Competition Law, Business

& Professions Code section 17200, et seq., for failure to pay overtime wages and failure to

provide itemized wage statements that comply with the law, and for violation of the Labor Code

Private Attorneys General Act (“PAGA”), Labor Code section 2698 et seq., for civil penalties
arising from York’s alleged failure to pay all overtime wages and to provide wage statements in
compliance with Labor Code section 226.

On July 19, 2012, Plaintiffs requested this Court to grant their motion under Code of Civil
Pfocedure section 382 to certify a class of individuals identified by York as holding the job of
claims examiner' and employed on an exempt basis in California between April 11, 2004, and the
present. Plaintiffs also requested that the Court certify the wage statement claim. On August 12,
2012, this Court granted Plaintiffs’ motion for class certification on both claims and the Court
entered its order on September 7, 2012. In its order, the Court ordered Defendant to provide the

Jast known name, address and telephone number of the class members. Defendant did so, and

! Testimony at trial established that York also employs persons on an exempt basis using the title “claims adjuster.”
These individuals were part of the certified class as well, and testimony established that York used the terms

“examiner” and “adjuster” interchangeably. TR 400:24-27, 406:10-20,
2
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after notice was mailed to the class and the opt-out period was completed, the class was

comprised of 122 persons employed by York as exempt claims examiners or adjusters during the
class period.?
Following class certification, the parties stipulated to Defendant amending its answer to

include the administrative exemption affirmative defense. This was the sole exemption Defendant

asserted applied to the class members,

Trial in this action commenced on May 8, 2014, and concluded on May 28, 2014.% After
hearing testimony from 13 witnesses and considering thousands of pages of documentary
evidence, and the receipt of extensive post-trial briefing from Plaintiffs and Defendant, the Court
finds that Defendant did not meet its burden of proof to establish that the class members are
éxempt under California law, as detailed herein. The Court also finds that Plaintiffs met their
burden of proof, namely (1) that the class members were employed by York during the class
period; (2) the class members worked overtime hours during the class period; (3) York did not
pay any class members overtime during the class period; and, (4) the amount of overtime wages
owed to the Class. Therefore, the Court finds that the class members are non-exempt and that
Defendant owes earned and unpaid overtime compensation and interest, At trial, Plaintiffs’
expert testified to two separate damages scenarios/calculations. The first scenario did not include
any deductions for the maximum amount of vacation time and PTO available to the class. The
second set of calculations did include these deductions, and it is these calculations that the Court

finds are applicable. Consequently, Defendant owes damages totaling $8,354,658, reflecting

? Plaintiffs’ Exhibit 6.
3 Closing argument briefs were filed on August 26, 2014, September 10, 2014, and September 18, 2014, after which
the Court took this case under submission. Subsequently, Defendant filed a sur-reply, which was not authorized by
the Court, and untimely as the case had already been taken under submission. Consequently the Court strikes

Defendant’s “Objections to Portions of Plaintiffs” Reply Brief” and has not considered it in rendering this opinion,
3

STATEMENT OF DECISION
Judicial Council Coordination Proceeding No, 4560




\O ] ~) [ W e w ™

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

$7,435,758 for overtime compensation and interest, and $918,900 in penalties.* The Post-
Jjudgment interest shall accrue on the overtime wages at the rate of ten percent per annum,

WAGE AND HOURS POLICY AND EMPLOYER’S BURDEN

Explaining how to approach wage and hour issues, the California Supreme Court
instructed: “in light of the remedial nature of the legislative enactments authorizing the regulation
of wages, hours and working conditions for the protection and benefit of employees, the statutory
provisions are to be liberally construed with an eye to promoting such protection.” (Industrial
Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 702; see also, Sav-On Drug Stores, Inc. v.
Superior Court (1994) 34 Cal.4th 319, 340.) In the context of overtime claims, the Sav-Or court
explained that “Labor Code section 1194 confirms ‘a clear public policy...that is specifically
directed at the enforcement of California’s minimum wage and overtime laws for the benefit of
workers.” (34 Cal. 4th at 340 (internal citation omitted).) The court continued, “California’s
o-vertime laws are remedial and are to be construed so as to promote employee protection.”

({d. )(citing Ramirez v. Yosemite Water Co. (1999) 20 Cal. 4th 785, 794.) More recently, the
California Supreme Court confirmed these rules of construction, emphasizing that courts must
interpret statutes governing the conditions of employment broadly, “in favor of protecting
employees.” (Brinker Rest. Corp. v. Superior Court (2012) 53 Cal. 4th 1004, 1026-27)(quoting
Murphy v. Kenneth Cole Productions, Inc. (2007) 40 Cal. 4th 1094, 1103 )

The employer bears the burden of proving an employee’s exemption from the overtime
laws, as it is considered to be an affirmative defense. (See, Ramirez, 20 Cal. 4th at 794.) The
aﬁplicatioﬂ of an exemption from the overtime laws “is limited to those employees plainly and
unmistakably within their terms.” (Nordquist v. McGraw-Hill Broadcasting Co. (1995) 32 Cal.

App. 4th 555, 562.) The failure to meet just one portion of one element in an exemption causes

4 Defendant’s Exhibit I1.
4
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the exemption to fail. (See, /d. at 570-574; Eicher v. Advanced Business Integrators, Inc. (2007)

151 Cal. App. 4th 1363, 1371-72.)

i
THE ADMINISTRATIVE EXEMPTION

The California Labor Code specifies that any work in excess of eight hours per day and/or
forty hours in a week shall be compensated at the rate of no less than one and one-half times the
regular rate of pay. (Cal. Labor Code § 510(a).) An employee is exempt from the requirement for
overtime pay if the employee is primarily engaged in duties that meet the test of an exempticn,
customarily and regularly exercises discretion and independent judgment in performing those
duties, and earns a monthly salary equivalent to no less than two times the state minimum wage
for full-time employment. (Cal. Labor Code § 515.) The Industrial Welfare Commission

established exemptions and set them forth in pertinentWage Orders. (/d)
York contends that the Plaintiffs’ employment meets the criteria for the administrative

exemption, which is set forth in Industrial Welfare Commission Wage Order 4-2001, 8 Cal. Code

Regs. section 11040. It provides, in pertinent part:

“[a] person employed in an administrative capacity means an employee whose
duties and responsibilities involve either:

(a)(1} The performance of office or non-manual work directly related to
management policies or general business operations of his employer or his

employer’s customers...; and,
(b) Who customarily and regularly exercises discretion and independent

Jjudgment; and,

(c) Who regularly and directly assists a proprietor, or another employee who is
employed in a bona fide executive or administrative capacity or,

(d) Who performs, under only general supervision, work along specialized or
technical lines requiring special training, experience, or knowledge; or,

(¢) Who executes, under only general supervision, special assignments and tasks;

and,
(f) Who is primarily engaged in duties which meet the test for the exemption.”

Subdivision (2)(N) of Wage Order 4-2001 defines “primarily” to mean “more than one-
5
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half the employee’s work time.”
m
i

' THE PLAINTIFFS WORKED OVERTIME
A. Plaintiffs provided sufficient evidence i'egarding the number of
hours of overtime worked

The easiest way to determine if the Plaintiffs worked overtime in their employment with
York would have been to look at any employment records maintained by York. However, as York
classified them as exempt employees, it did not maintain time records pursuant to California Code
of Regulations, Title 8, section 11040(7)(A)(3) and (7)}(A)(5).” The Court therefore finds that
Defendant did not keep any records of (1) the time class members began and ended each day, and

(2) the actual hours that class members worked in any day, week, or pay period, including any

overtime hours,
When an employer fails to maintain records of hours worked, the courts should not

penalize employees for an inability to prove the precise number of hours that they have worked.
(Anderson v. M. Clemens Pottery, Co. (1946) 328 U.S. 680, 687-88.) To do so, “would place a
premium on an employer’s failure to keep proper records in conformity with his statutory duty; it
would allow the employer to keep the benefits of an employee’s labors without paying c:iue
compensation.” (Id. at 687.) The Court may award overtime damages to the employee “even
though the resuit be only approximate.” (/d. at 688.) In the absence of employer-maintained
records, Plaintiffs presented evidence of overtime hours worked via a survey of class members
conducted by Dr. Dwight Steward, Ph.D. While York did not contest Dr. Steward’s qualifications,

it claimed the survey itself was flawed and not conducted pursuant to Duran v. U.S. Bank

 Plaintiffs’ Exhibit 15 at Response No 3.
6
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National Association. 5

53.28 percent of the 122 class members, or 635 class members, responded to the survey’; a
response rate of which York’s expert, Dr. Petersen, had no compla,int.8 Based on the survey
responses, Dr. Steward determined that the average number of overtime hours worked per week
was 8.61 hours, a number that he computed after following standard procedures and removing
outlier responses.’ The applicable confidence interval is 7.2 hours to 9.71 hours of overtime,
meaning that Dr. Steward is 95 percent certain that the average number of overtime hours worked
is within this range.'® The average is consistent with the number of overtime hours that both
Plaintiffs attested that they typically worked. Dr. Petersen did not disagree with Dr. Steward’s
calculations, !!

Following the administration of the survey, Dr. Steward conducted the industry standard
testing on the results to ensure there was not a non-response bias and no statistically significant
differences among the respondents. Dr. Petersen agreed that Dr. Steward conducted appropriate
statistical tests on the results to ensure there was no non-response bias. Dr. Petersen could not
identify any additional tests that he felt Dr. Steward should have run. Dr. Petersen took issue with
the survey Dr. Steward conducted because the survey respondents’ identities remained
cqnfidential.’ Although Dr. Petersen agreed that keeping the identity of survey respondents

confidential “is appropriate in the vast majority of the surveys conducted,” he felt that following

€y effrey Peterson, Ph.D., who testified on behalf of York, admitted that he had no criticism of Dr. Steward’s
qualifications to conduct the survey and perform the damage analysis. He also agreed that Dr. Steward appropriately
designed the survey instrument, that the wording of the survey instrument was acceptable, that a telephone survey
was appropriate, and that Dr. Steward surveyed the correct population. TR 787:15-21, 788:12-789:4, 792:18-20,
793:24-25, 794:4-6, 794:7-10, 126:18-127:2, 127:18-20, 127:24-128:10, 128:16-129:20, 129:23-130:9-28,

7 TR 155:12-157:1
# TR 795:16-18.
® TR 157:27-159:12 & Plaintiffs’ Exhibit 25.

10TR 159:13-160:18, 287:18-27.
1 TR 29:6-8, 29:23-30:9, 122:26-123:11, 787:15-21, 788:12-789:4.
7
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this standard protocol was not appropriate in this case. Dr. Steward attested to the scientific
literature that established that he conducted the survey in accordance with established survey
science standards.

The Court finds that the survey response rate is reasonable ar;d the results are
representative of the hours worked by the entire; class population. York did not produce any
evidence contrary to the survey results. The Court therefore adopts Dr. Steward’s finding that the
average number of overtime hours worked per week by the class is 8.61 hours, given the narrow
interval and 95 percent confidence rate. The Court finds that Dr. Steward followed the accepted
ﬁrotocol in the scientific community when conducting the survey. The Court also finds that the
position of Dr. Petersen that the survey respondents should not be anonymous is contrary to the
view of the applicable scientific community.'? Furthermore, York knew the identity of the
members of the class, and was free to call any of them to testify in order to attempt to contradict

the survey results; something York did not do.
Defendant relies heavily on Duran v. U.S. Bank National Association to contend that the

survey done by Dr. Steward was inappropriate and prevented Defendant from providing evidence.

However, the facts of Duran are completely inapposite and consequently the reasoning is not
aﬁplicable’ to the instant matter. In Duran, as here, the plaintiff class members were seeking
unpaid overtime as they alleged they had been improperly classified as exempt. (Duranv. US.
Bank National Association (2014) 59 Cal.4th 1, 12.) The trial court decided to determine liability
by randomly selecting 21 plaintiffs of a 260 member class from whom testimony would be given
regarding working hours. (/d.) The Defendant was not permitted to introduce evidence concerning

the work hours of any plaintiff outside this sample. (/d.) Based on the testimony of the small

"2 TR 800:7-16, 8;;:24-801:7, 801:8-18, 803:2-26, 804:2-10, 806:12-27, 806:28-807:7, 808:14-26, 811 :8-12, 815:2¢-
816:19, 816:20-26, 817:11-27, 818:22-24, 819:5-17, 820:1-8, 820:9-22, 831:4-18, 832:24-28, 840:1-26, 842:24-
852:25, 860:5-22, 861:8-862:3, 866:16-22, 867:21-28, 868:1-7, 868:12-869:24, 869:25-878:27, 8388:10-889:27,
891:4-894:5, 894:21-28, 895:1-897:24, 913:24-914:9, 914:9-26, 915:19-916:9.
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sample selected by the court, the trial court found that the entire class had been misclassified. {d)

In determining damages, the trial court used the average amount of overtime from the small
random sampling as representative of the entire class. (/d) The California Supreme Court held
“...the trial court’s flawed implementation of sampling prevented USB from showing that some
class members were exempt and entitled to no recovery, A trial plan that relies on statistical
sampling must be developed with expert input and must afford the defendant an opportunity to
impeach the model or otherwise show its liability is reduced. Statistical sampling may provide an
appropriate means of proving liability and damages in some wage and hour class actions.” (/d. at
13)

Here, the Court did not select the participants in the survey, and the survey data was not
from such a small sample as the data extracted in Duran. Here, the survey was conducted by an
expert, Dr. Steward, whom York’s expert testified was qualified to perform the survey, Over half
of the class members responded to Dr. Steward’s survey, and York was free to solicit testimony
from those ﬁho did not participate in the survey in order to challenge the application of those
results to the whole of the class. Unlike in Duran, this Court did not prohibit York from
inroducing data from those outside of Dr. Steward’s sample. York’s reliance on Duran is

misplaced, and Duran does not direct the Court to ignore the data provided by Plaintiffs by way
of Dr. Steward.

B. Plaintiffs provided sufficient evidence regarding calculations of overtime
compensation, prejudgment interest, and civil penalties

Dr. Steward used the payroll data™® York produced to multiply the average number of’
overtime hours, 8.61, by class members’ applicable rates of pay and periods of employment to

determine the damages arising from York’s failure to pay for overtime worked. Dr. Steward also

1 Plaintiffs’ Exhibits 1-A, 2-A, and 3-A.
9
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used this information to calculate the applicable penalties under the California Labor Code.*

v

YORK FAILED TO PROVE PLAINTIFFS ARE SUBJECT TO
THE ADMINISTRATIVE EXEMPTION

For the reasons set forth more fully below, the Court finds that the Defendant
misclassified the class members and failed to pay them overtime wages when they worked in
excess of eight hours per day and/or forty hours per week. Defendant failed to produce evidence
to establish by a preponderance of the evidence that Plaintiffs’ employment satisfied all prongs of
the administrative exemption. Specifically, the Court finds that, (1) the class members did not
perform work directly related to the management policies and general business policies of York;
(2) the class members did not customarily and regularly exercise discretion and independent
judgment as to matters of significance; (3) the class members did not perform work under only
general supervision, work along specialized and technical lines requiring special training,
experience, or knowledge; and (4) the class members did not spend more than 50% of their time
performing exempt duties.!’ As the failure of one element of the exemption prohibits the

exemption from applying, the Court focuses its analysis on these elements.

Central to the Court’s analysis in this case are the Nordguist case, the Bell line of cases,
and the Harris case.

In Nordquist v. McGraw-Hill Broadcasting Co., the Court found that a sportscaster had
not been properly classified as an exempt emialoyee pursuant to the administrative exemption and
was entitled to back overtime pay from his employer. ((1995) 32 Cal. App. 4th 555.) The Court

noted that “discretion and independent judgment involves the comparison and evaluation of

" Defendant’s Exhibit IT
5 York did not presemt any evidence demonstrating that class members “regularly and directly assist a proprietor or
another employee who is employed in a bona fide executive or administrative capacity” or that class members

“execute, under only general supervision, special assignments and tasks.” Hence, the Court finds that York failed to

prove efther element,

10
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possible courses of conduct, and acting or making 2 decision after considering various

immediate supervision and with respect to matters of significance. The decision may be in the
form of a recommendation for action subject to the final authority of a superior, but the employee
must have sufficient authority for the recommendations to affect matters of consequence to the
business or its customers.” (Zd. at 564)(citing IWC Order No. 11-80.)

In Bell v. Farmers Ins. Exchange, the plaintiffs were insurance adjusters whose employer
claimed they were exempt from overtime pay pursuant to the administrative exemption. ((2001)
87 Cal.App.4th 805.) The Court determined the employees did not meet the criteria for the
administrative exemption, finding they did not perform administrative tasks, but instead were
producing the product of the company, “occupied in the routine of processing a large number of
small claims.” (/d. at 827-28.) The representatives had a low amount of independent settlement
authority, and were mainly used as a conduit of information to their supervisars. (Jd. at 828.) The
analysis of the Bell court relied heavily on the fact that the employees were producing the
“product” of the company, as opposed to performing purely administrative tasks.

In Harris v. Superior Court, the Court held that while the administrative/production
worker test applied in Bell was relevant, it was improper to be used as a bright line test in
determining application of the administrative exemption. ((2011) 53 Cal.4th 170.) The Court
directed “in resolving whether work qualifies as administrative, courts must consider the

particular facts before them and apply the language of the statutes and wage orders at issue.” (/d.

at 190.)

A, York failed to prove that class members perform work that is directly related to York’s
management policies or general business operations
The evidence presented at trial failed to establish that class members performed work

related to management policies. While York contended that class members advised management
11
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and negotiated settlements, it failed to produce evidence that this was anything more than

providing York’s services, i.e. producing its product.

‘Here, as in the Bell cases, the class members are insurance adjusters who exercised

little to no independent discretion, and were processing a large number of small claims --
essentially producing York’s product. York is a third party administrator that solely handles
claims of third parties, and its QAG states that York’s goal is to provide product consistency, by
adhering to core product standards.'® Mr. Bentz, York’s person most knowledgeable regarding the
duties of the class members, acknowledged that York’s products are its claims files and the job of
the class members is to maintain those files:'” Further, Mr. Bentz and Mr. O’Brien, York’s Vice
President in charge of Human Resources, confirmed that the class members do not set York’s
policies, and that someone higher up the corporate structure does this, '®

This testimony supports the Court’s analysis under the more fact specific analysis
required by the Harris court, rejecting the bright-line “product” test in determining whether job
duties are administrative in nature. As Harris provided, “[w]ork qualifies as ‘directly related’ if it
satisfies two components. First it must be qualitatively administrative, Second, quantitatively, it
must be of substantial importance to the management or operations of the business.” (Harris, 53
Cal.4th at 181-82.) Here, the job duties performed by the class members do not satisfy either
prong of the two-component test. The work performed was carrying out the daily activities for
which the business exists, not advising management, determining policies, or any other such
administrative tasks. Both Plaintiffs denied York’s contentions that they made “recommendations

to management,” testifying that when they spoke to their supervisors, it was regarding how to

6 Plaintiff’s Exhibit 4, at p. 4.
TTR 453:8-27, 454:1-4.

' TR 472:26-473:8, 473:12-21.
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resolve claims, not providing suggestions regarding York’s business operations.'® York and its

clients set the claim handling procedures and the class members were required to follow them.?
B. York failed to prove that class members “customarily and regularly exercise discretion
and jndependent judgment” as to matters of significance

The Nordquist court explained the two situations in which employers most frequently

misapply this language. (32 Cal. App. 4th at 564.) First, “is the failure to distinguish [discretion
and independent judgment’] from the use of skills and knowledge. An employee who merely
applies his or her knowledge in determining what procedures to follow, or...whether specified
standards are met....is not exercising discretion and Jjudgment of the independent sort associated
with administrative work.” The Court finds that, at most, class members applied their knowledge
to follow strict procedures and meet York’s standards, as enforced through York’s mandatory
audits. The evidence established that class members could not deviate from these procedures.
The .-;econd misapplication “involves employees who make decisions, but not at a level
appropriate to administrative work. . . Matters of consequence are those of real and substantial
significance to the policies or general operations of the business of the employer...” (/d, at 564.)
Much like the administrative-production dichotomy, this element requires that discretionary
decision—making be at the level of the employer’s management policies or general business
operations. The Court finds that the evidence establishes that any nominal discretion that the class

members possessed in performing their job duties pertains to the claims files themselves, not to

Ybrk’s business overall,?!

1. York requires adjusters to follow strict procedures

The evidence established that York provides both exempt and non-exempt examiners and

TR 121:13-18, 17:17-18:12, 80:2-8, 80:23-81:5, 90:2-18, 113:25-114:7, 346:11-21.

® TR 508:4-12, 727:1-4.
2! TR 83:18-27, 121:12-21, 472:26-473:8, 473: 12-21, 473:27-474:1, 474:16-20, 474:24-476:5, 508:4-12, 624:2-13,
624:16-25, 533:2-7, 533: 14- 534:5, 646:23-26, 647:10-14, 727:1-4, 1114:19-27, 1115:14-24, 1136:11-19,
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adjusters with the same training.? This undercuts any argument that the “exernpt” adjusters use

specialized training or knowledge, not required for the non-exempt adjuster/examiner position.
The evidence also established that the class members had to comply with Defendant’s policies
and proced1'1res, such as those set forth in its QAG, a voluminous manual containing standards
meant to establish consistency across all claims files.?® Further, class members had to comply
with the instructions provided by York’s clients.?* Class members could not f;ieviate from these
instructions. Class members’ supervisors receive notification of all new claims to enable them to
begin actively monitoring them, thus ensuring that adjusters/examiners properly check for new
assignments.”® York mandates that all data regarding claims must be kept in Claims Connect and
instructs claims examiners and adjusters to check several times per day for new assignments.?
The evidence established that for each deadline set, York expected class members to
comply with the deadline or to make a detailed note in the file as to why they could not do so.”’
York gives specific writing instruction, dictating that adjusters must use proper grammar, avoid
opinions, and avoid the usage of acronyms and abbreviations in their files.?® The evidence also
established that class members could not send out documents without the approval of their
supervisors.?’ If a claim is to be denied, the class member could not send out a denial letter
without approval from both the supervisor and client.’ If a Reservation of Rights letter was

necessary, the class member was required to use a form letter with language supplied by the

2 TR 546:16-20
% TR 5:19-28, 6:9-19, Exhibit 4-A, 112:13-17, 412:8-11, 696:5-12, 696:23-28, 453:8-27.

% TR 6:20-27, 7:4-13, 7:21-8:10, 113:9-24, 404:14-405:8, 688:18-691:1, 727:14; 1082:13-15, 1132:21-1133:2.
BTR 8:16-9:8, 114:9-15, 399:12-27, 400:8-12, 1132:21-1133:2, 401:28-402:5.

% TR 401:2-25.
¥ TR 463:13-26.

% TR 1095:4-12.

TR 728:3-15, 730:6-731:9, 732:20-733:4, Exhibit 4 at page 34; 1086:14-19, 1087:5-9.

TR 1080:12-1081:1
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client, and had to obtain supervisor approval.’!

Although York provided testimony that adjusters/examiners had “authority” to settle
claims, this authority proved to be limited. York did not dispute testimony that any settlements
within the examiner’s authority must conform to the subject damage estimate, and that if the class
member wanted to settle for a different amount, he or she had to seek supervisor approval.*

The Court finds that the evidence established that the class members had to follow
procedures set forth by York and its clients. York failed to show that the class members exercised

discretion and independent judgment with respect to matters of significance. As the Nordquist

court explained: “An employee who merely applies his or her knowledge in determining what
procedures to follow, or. . .whether specified standards are met...is not exercising discretion and
judgment of the independent sort associated with administrative work.” (32 Cal.App.4th at 573.)

2. Adherence to the strict guidelines is reinforced via York’s audits

Evidence at trial established that York conducts frequent claims file audits to ensure that

class members are following clients’ specific instructions.>* This purpose was confirmed at trial

by Mr. Trimarchi, York’s head of quality assurance.>* The auditors also look for effective
supervision by reviewing the supervisor’s file notes, as well as the supervisor’s diary, to ensure
that the supervisor provided the required guidance and enforced deadlines. Auditors also check to
ensure that supervisors approved specific forms.** The auditor checks whether the adjuster made

initial and response calls within the QAG specified timeframes, and confirms that in keeping file

notes the adjuster used proper grammar, did not express opinions, and did not use acronyms or

* TR 1081:2-10, 1081:27-1082:5, 1082:6-12, Exhibit TT,
2 TR 120;7-121:11, 368:18-369:7, 369:8-15.

* TR 582:13-22, 633:5-15.

* TR 445:3-27, 579:9-17, 582:1-5, 711:28-712:16,

* TR 720:25-721:2, 712:9-28, 722:9-723:1, 723:9-17, 728:3-36.
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abbreviations.”® The auditor even checks to make sure the adjuster obtained all QAG required

documents, such as police reports and vehicle damage appraisals.’’

These audits emphasize that class members followed strict guidelines and instructions in

almost every aspect of their day to day work. Their compliance with these instructions was

monitored not only by their supervisors, but by the claims file audits. The Court finds that York
failed to prove that class members “plainly and unmistakably” exercise discretion and

independent judgment with respect to matters of significance. Accordingly, the Court finds that
this element of the exemption fails.
C. York failed to prove that class members worked under only peneral supervision or work along
specialized and technical lines requiring special training, experience, or knowledge
L. York failed to establish that class members were only generally supervised

For the administrative exemption to apply, an employee must be subject to only “general

supervision.” While there is a dearth of case law interpreting this element, it appears clear to the
Court that “general supervision” does not describe the class member/supervisor relationships at
issue. As described above, the evidence showed that class members were constantly monitored in
all aspects of their employment with York.

The evidence established that York’s structure was such that class members reported to a
supervisor (also called a unit manager) who in turn reported to the branch manager.”® Supervisors
and class members at York interacted on a daily basis, working in close proximity to each other
on the same floor, with adjusters in cubicles and supervisors typically in nearby offices.*® Plaintiff

Green testified that she was required to meet with her supervisor on a daily basis to review every

TR 718:11-719:6, 723:18-724:5, 1092:11-18, 1092:24-27, 1094:9-26, 1095:4-12.

3 TR 724:16-18, 725:1-7, 725:10-17.

% TR 16:6-15, 536:4-11, 568:17-20.

¥ TR7 13:27-14:9, 110:3-8, 110:19-21, 111:25-112:14, 1116:4-21, 1132:1-16, 1160:5-19.
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claim assigned to her.* Plaintiff Williams spoke to her supervisors “quite often” each day about
pending claims.*' Class members Morgan and Aschinger also spoke to their supervisors on a daily
basis about pending claims. Mr. Russ, who supervised both Morgan and Aschinger, confirmed
that when he supervised each woman, they were each was in his office one to three times per day
for five to ten minutes at a time, discussing their claims.*

Employees were even supervised with regard to their working hours, despite their salaried
status. Mr. Bentz, Mr. O’Brien, and Mr. Baber, a current York Re gional Vice President, all
attested that York expected class members to work a minimum of 40 hours per week and that
class members had to be at the office during regular business hours.* Class members confirmed
this, and testified that if they did not meet the minimum 40 hours weekly requirement, they were
required to make up the time. Class members also had to ask permission from their supervisor. to
be absent from the office for any period of time, no matter how minor, during normal business
hours.** Plaintiff Green received a disciplinary write up from her supervisor for failing to make up
time and for arriving at work 40 minutes late.*’

These circumstances, combined with the supervision required by York and enforced
through the audit process, demonstrates that the class members were not subject to general
supervision, but instead were subject to substantial scrutiny and day-to-day management. As

such, the Court finds that York did not exert only “general” supervision over the class members.

H

®TR 10:19-11:i, 11:13-18, 11:21-28, 12:2-21, 12:23-13:1, 44:8-12, 65:10-18.
‘TR 113:25-114:7.

TR 1132:17-20, 1160:1-4, 1194:4-15, 1194:26-1195:20.

“ TR 414:15-26, 576:11-23, 506:7-10, 624:26-625:5.

;‘l'gg ]232:362-24:7, 25:5-26:19, 27:7-25, 27:28-29:3, 420:9-12, 421:1-422:16, 1135:11-1136:1, 1164:16-1165:13,

45 Plaintiffs’ Exhibit 23.
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2. Class members’ specialized training, experience or knowledge in performing job duties

York was tasked with establishing that either the class members perform special
assignments and tasks, or that the class members perform work “along specialized or technical
lines requiring special training, experience, or knowledge.”

The Court finds that York did not establish that the class members perform special
assignments and tasks. Further the Court finds that York did not require any specialized or

technical knowledge for the class members prior to hire. Mr, Bentz, York’s person most

knowledgeable regarding the duties and qualifications of claims adjusters and examiners testified

that York has no specific requirements pertaining to years of prior experience or any specialized

skills necessary to be hired as a claims adjuster.*6

However, upon hire, the evidence establishes that York did provide class members with

training through the use of the QAG and through its practice of detailed, hands-on supervision.

Through these avenues, class members developed experience and knowledge that enabled them to
perform their job duties at York, Consequently, the Court finds that York did establish that class
members ultimately acquired special training, experience, or knowledge subsequent to hire.
However, in light of York’s failure to establish that class members were only generally
supervised as discussed above, York’s showing that class members performed work “along

specialized or technical lines requiring special training, experience, or knowledge” is unavailing.

D. York failed to prove that that plaintiffs and class members spend more than fifty
percent of their time performing exempt tasks

The last element of the exemption concerns whether employees are “primarily” engaged

in exempt tasks. There was no evidence presented at trial to indicate how much time class

members spend performing such tasks.

TR 396:26-397:19, 412:26-413:3, 4123:14-20.
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The Court finds that the tasks York asserts the class members perform are the same tasks
performed by those employees whom York classifies as non-exempt. The same licensure
expectatioﬁs/reqlﬁrements are applied, as are the same settlement authority rules. Consequently,
York itself does not differentiate the tasks assigned to what it contends are exempt adjusters
versus non-exempt claims examiners. While Mr. O’Brien testified that his job duties included
determining whether the class members were properly exempt or non-exempt, he was not familiar
with the QAG or any other procedures or policies that class members were required to follow in
i:erformihg their job duties.*’

York failed to present any evidence of the time spent on any tasks performed by class
members by any witness with personal knowledge. The Court therefore concludes that York

failed to carry its burden with respect to this aspect of the administrative exemption, as it failed

with regard to the other three factors, as explained above.

YORK FAILED TO COMPLY WITH LABOR CODE SECTION 226

California Labor Code section 226(a) requires an employer to furnish its employees with
an accurate, itemized wage statement that shows both, (1) gross wages earned, and (2) total hours
worked by the employee. Section 226(e) provides that an violation occurs under the statute when
these items are not displayed on the wage statement. York, having misclassified the class
members as exempt employees, ‘failed to report this information on their wage statements.

York also failed to provide the accrued vacation and sick time of class members on their
wage statements. Although section 226(a) does not explicitly require vacation and sick time to be
listed on wage statements, it does require “wages earned” and the Court concludes that this
includes vacation and sick time. These items are accrued, much as wages are, and are considered

wages within the meaning of Labor Code section 200, (See Suastez v. Plastic Dress-Up Co.

‘" TR 617:19-28, 618:22-26,
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(1982) 31 Cal.3d 774, 779; Boothby v. Atlas Mechanical, Inc. (1992) 6 Cal. App.4th 1595, 1601.)
York’s failure to include paid vacation time/PTO time constituted a separate violation of Labor
Code section 226, as the injury occurred when the employee had'to look somewhere other than

the wage statement to determine the wages owed.

As established by the testimony of Dr. Steward, the Court finds that the civil penalties

owed specifically for the Labor Code section 226 violations total $324,250.00.
CONCLUSION

York failed to prove that the class members qualify for the administrative exemption (o
the California overtime pay requirements. Consequently, the class members are non-exempt
employees and are entitled to overtime pay as detailed above. Furthermore, Plaintiffs established
that their wage statements did not include a summary of their accrued vacation and sick time.
York is subject to civil penalties as a result of these Labor Code section 226 violations as detailed
above. The class members are non-exempt and Defendant owes earned and unpaid overtime
compensatiop and interest of $7,435,758, and $918,900 in penalties.

The parties shall meet and confer regarding who will take possession of the trial exhibits
pending any appeal of this matter. The parties shall notify the Court of their agreement within 30-
days of the date of this Decision and shall take possession of the exhibits within 10 days of said
notification.

The Court has received and reviewed the parties® pleadings conceming the judgment and
proposed distribution. The parties are ordered to meet and confer regarding the terms of the
Jjudgment and distribution (including the allocation of any “leftover” funds) in conformance with
tlﬁs statement of decision. After meeting and conferring, in accordance with Local Rule 1.06,

" )
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counsel for Plaintiffs is directed to prepare an order, incorporating this ruling as an exhibit to the
order, and a separate judgment; submit them to counsel for Defendants for approval as to form in

accordance with Rule of Court 3.1312(a); and thereafter submit them to the Court for signature

and entry in accordance with Rule of Court 3.1312(b).

DATED: January 30, 2015

MICHAEL P. KENNY

Judge MICHAEL P. KENNY
Superior Court of California,
County of Sacramento
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I. INTRODUCTION

The purpose of this Plan of Distribution is to ensure distribution to the class members, following
the method of calculation for damages testified to by Dr. Steward and approved by this Court, of
the net monies reflected in this Court’s Judgment that Defendant York Claims Service, Inc.
(“Defendant” or “York”) is obligated to pay to class members for unpaid overtime, interest thereon,
and penalties. The Plan of Distribution sets forth a procedure to distribute money owed to class
members, after payment of administrative costs, service payments to the named Plaintiffs who
devoted substantial time and energy to the representation of their fellow workers, payment to the
California Labor and Workforce Development Agency (“LWDA?) as required by the Labor Code
Private Attorney Generals Act (“PAGA™), Labor Code section 2698, et seq., and payment of Class
Counsels’ reasonable attorneys’ fees and costs as are approved by the Court.

The Plan of Distribution will distribute the net available funds for unpaid overtime backpay of
$5,081,562, prejudgment interest of $2,354,196, as calculated through March 31, 2014, and an
additional $464,997 in prejudgment interest, as calculated from April 1, 2014 through February 28,
2015, the penaliies awarded, $918,900, that shall be distributed to the class members and the
LWDA pursuant to Labor Code section 2699(i), plus any subsequently accrued post-justment
inferest, minus costs and fees payable to Class Counsel as a percentage of the common fund (with a
credit for any statutory attorneys’ fees and costs obtained under Labor Code sections 226(e),

1194(a), and 2699(g)) and minus service payments payable to the named Plaintiffs.
I1. THE PLAN OF DISTRIBUTION FOR THE DAMAGES FUND

A. The Damages Fund
The Damages Fund comprises all monies that are available to be distributed to class members.

The Damageé Fund includes the total aggregate unpaid overtime backpay ($5,081,562), plus the
aggregate interest (including both prejudgment interest and subsequently-accrued post-judgment
interest) on the amount, plus the amount of penalties to be paid to the class members from the

penalty award (after payment of 75% of the penalties recovered under the PAGA to the LWDA).

This total amount shall be known as the Common Fund.

The Net Damages Fund comprises the Damages Fund minus the following:
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1. Payments to Class Counsel as attorneys’ fees and costs from the Common Fund as a

common fund recovery to those attorneys. This payment shall be calculated as a percentage
of the total recovery (after costs are deducted from the Common Fund and repaid to Class
Counsel). Class Counsels’ common fund fees will be offset by any statutory attorneys’ fees
and costs paid by Defendant York under Labor Code sections 226, 1194, and/or 2699, to the
extent that the Court orders statutory fees and costs against Defendant York that are less
than the percentage fees awarded to Class Counsel on a common fund or common law basis
from the Common Fund. The amounts and availability of the Common Fund and statutory
attorneys’ fees will be determined by the Court at subsequent hearings.

Any amounts payable, if any, out of the Common Fund for the costs of administration.

Service payments out of the Common Fund to the named Plaintiffs Green and Williams in

an amount to be determined by the Court.

B. The Class and Class Counsel:
The class for purposes of this Plan of Distribution is the class as defined in this Court’s

September 7, 2012, order granting Plaintiffs’ motion for class certification and proceeded to trial on
May 8, 2014: all claims examiners/adjusters employed on an exempt basis in California by York
between April 11, 2004 and May 8, 2014, the date the trial commenced, who did not opt out of this
class action.! A list of the class members, provided by Defendant pursuant to this Court’s order and

entered as Exhibit II at trial, is attached to this Plan of Distribution as Exhibit A. Class Counsel

shall be Qualls & Workman, LLP.

C. The Class Period
The Class Period for this class action shall be defined as April 11, 2004 to May 8, 2014, the date

trial commenced in this action.

D. Reversion
Code of Civil Procedures section 384 provides, in pertinent part, as follows:

It is the intent of the legislature in enacting this section to ensure that the unpaid residuals in
class action litigation are distributed, to the extent possible, in a manner designed either to

! The trial testimony established that York used the terms “examiner” and “adjuster” interchangeably. TR 400:24-27,
406:10-20.
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- further the purposes of the underlying causes of action or to promote justice for all Californians.

Plaintiffs take the position that, in accordance with these principles, in no event should any of
the Damage Fund, or any monies payable under the Judgment entered in this case, revert to ’

Defendant York. York takes the contrary position. The parties agree to defer a resolution of this

question until after the distribution occurs.

E. Appointment of Claims Administrator

For the purposes of distribution of the Net Damage Fund to the class members, and payment to
the LWDA, Class Counsel will request that the Court approve a Claims Administrator. Class

Counsel will nominate a Claims Administrator. The Claims Administrator shall be responsible for

undertaking the ministerial and clerical functions, under the direction of Class Counsel, reasonably

appropriate and necessary to administer the Plan of Distribution, including distributing and

processing the notices to the class members, confirming that the appropriate payments are made,

and taking other steps to administer the Plan of Distribution. The Claims Administrator shall set up

' |
a toll-free telephone number for class members to call with any questions. The Claims ’
Administrator may take appropriate steps to locate and ascertain the whereabouts of any class J

members, including skip traces. However, Class Counsel and the Claims Administrator shall not

have the responsibility for taking steps other than mailing the notices to the last known address of
class members as provided by Defendant York.

Defendant York shall pay all costs of administration reasonably incurred or authorized by the I’
Claims Administrator with respect to the claims determination and distribution process. The
Claims Administrator shall submit bills to Defendant York for payment cn a monthly basis, and, ’
except to the extent Defendant contests the reasonableness of the amount charged for any activity,
Defendant shall promptly pay such bills in full within a commercially reasonable period comporting
with the Claims Administrator’s billing practices. Defendant shall have 10 days from the date a bill '
is received to contest the validity or reasonableness of any portion of any bill. Should Defendant
contest a bill received, it shall immediately notify Class Counsel and the Court and set the matter

for a hearing and shall pay any undisputed portion of such bill pending the determination of the

disputed portion. J

PLAN OF DISTRIBUTION



F. Determination of Amount of Claim Shares to be paid to Each Class Member
The Claims Administrator appointed by the Court shall, based on the data provided by

Defendant York and admitted at trial, determine the percentage of the Net Damages Fund that shall

be distributed to each class member. To perform this task, the Claims Administrator shall use the

amounts determined by Dr. Steward, as set forth in Trial Exhibit II.
The Claims Administrator will add to the damage amounts set forth in trial Exhibit II, on a

proportionate basis, any aggregate interest (including both prejudgment interest and subsequently
accrued interest) on that amount to be determined by the Court. The Claims Administrator, using |J
the same basic formula, will determine the proportionate amount of the penalties awarded for each
class member, from the 25% of the PAGA penalties available to the class members and the
additional penalties awarded, that will be allocated to each class member. To determine each class ’
member’s distribution from the Net Damages Fund, the Claims Administrator shall add each class
member’s backpay share, interest share, and penalty share to determine the amount of each class |
member’s share.

- All of these amounts will then be proportionately adjusted to reflect: (1) additional payments of
interest ordered by the Court for subsequently accrued interest; (2) deduction of attorneys’ fees and -
costs paid to plaintiffs’ counsel as a percentage of the common fund; and, (3) deduction for the

service payments to the named Plaintiffs. Each class members’ distribution shall be adjusted

downward so that each class member contributes proportionally from the common find for Class

Counsel’s attorneys’ fees and costs on a common fund basis. That is, each class member shall, in
effect, contribute to such fees and costs payable to Class Counsel on a common fund basis in '
proportion to his or her percentage of the common fund. ‘

Class members shall be responsible for paying their own taxes, if any, but not any employer ‘

contributions, on any payments they receive under this Plan of Distribution as compensation for

unpaid overtime, subject to federal, State, and local withholding taxes. Appropriate withholding, as
calculated by the Claims Administrator, will be withheld from payments to class members,
Within 5 days after the stay entered in this case expires, Defendant York shall provide Class

Counsel with updated names and addresses for the class members. Following undertaking the
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normal procedures for verifying the accuracy of the addresses, the Claims Administrator shall send
out a notice (prepared by Class Counsel and approved by the Court) to each class member,
requiring the class member to verify their current address. Class members shall be required to

complete an address certification confirming their current address to which their settlement check

will be sent, within thirty (30) days from the mailing of the address confirmation notice.

The notice will also contain preprinted information apprising each class member of the Court’s
Judgment and of the portion of the Net Damages Fund that shall be apportioned to the class {
member. The notice will also contain a basic explanation of how the Claims Administrator [|
determined each class member’s proportionate share of the Net Damages Fund and will apprise the
class members that if they have any questions regarding the information set forth in the notice, that
they shall have 10 days to notify the Claims Administrator of any such questions. The Claims
Administrator will work with Class Counsel to answer any questions that class members may have.
Subject to discretionary review by the Court, the Claims Administrator’s determination with respect
to questions raised regarding weeks worked or rates of pay shall be final.

Within 10 days after the deadline for class members to submit their address verification forms
and any questions to the Claims Administrator, the Claims Administrator shall mail the claim
shares to each class member’s identified address. Neither the Named Plaintiffs, the Claims /
Administrator, nor Class Counsel shall have any responsibility for responding to questions that are
received after the submission deadline as specified in the notice. Class Counsel may, but need not,
seek permission from the Court to consider late submitted questions that are received prior to the ’I
final distribution under the Plan of Distribution, if in the interest of justice and the purposes of this /
Plan of Distribution would be advanced thereby. {

The stale date for any uncashed checks shall be 120 days following the initial distribution under |
this Plan of Distribution. Ninety (90) days after the initial distribution, the Claims Administrator
shall send reminder notices to class members whose checks are not cashed. The Claims
Administrator shall honor all requeéts to reissue checks, provided the class member establishes
proof of identity by submitting a copy of a government issued identification and the initial check /

has not been cashed. Within ten days after the expiration of the 120 day period, the Claims

PLAN OF DISTRIBUTION -5-
|



Administrator shall report to the Court on the amount of any residue and Class Counsel shall make

a recommendation as to how the residue should be distributed in a manner that is consistent with

Code of Civil Procedure section 384(b).

G. Deposit of Funds into an Interest-Bearing Trust Account

Within five business days after the expiration of the stay of the proceedings as set forth in this
Court’s Judgment, Defendant York shall deposit into an interest-bearing escrow account to held in
trust under the names of Class Counsel and Claims Administrator the amount of $8,819,655, for
unpaid overtime backpay of $5,081,562, prejudgment interest of $2,354,196, as calculated through
March 31, 2014, and an additional $464,997 in prejudgment interest, as calculated from April 1,
2014 through February 28, 2015, and penalties of $918,900. As of the date Defendant York
deposits the dollar amount ordered in the Judgment, Defendant shall deposit an additional amount
of interest accruing at the rate of 10% from March 1, 2015 through the date of deposit.

H. Reports on Status of Claims Administration |

The Claims Administrator shall issue monthly reports to Class Counsel regarding the
administration and what amounts have been paid to class members under the Plan of Distribution.
Class Counsel shall report to the Court regarding the status of the administration within 30 days of
the first mailing of checks to class members and every 30 days thereafter until either the entire Net
Damages Fund has been distributed, or 120 days have passed, when Class Counsel will appear
before the Court with a recommendation regarding the distribution of any residual funds.

I. Decedents |

If any class member has died, his or her claim share shall be paid to his or her heir upon the

provision of an appropriate Court order or probate declaration purporting to authorize said payment

to his or her heir.

DATE: March 4,2015 QUALLS & WORKMAN, L.%
B | \ I

Robin G. Workman i
Attorneys for Plaintiffs Lonnetta Williams,

Roshon Green, and all others similarly
situated
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EXHIBIT A



Exhibit C: Damages

!



Damages Period Begin Date: 4/11/2004
Damages Period End Date: 3/31/2014
Total Full Weeks During Period 13,184
Damages $ 5,081,562

_$ 2,354,196

Interest
$ 7,435,758




Exhibit D: Damages by Individual



Last Name FirstName Damages  Interest Total
Acevedo Renee $4,989 $4.615 $9,603
Alcala David $132,433 $83,358 $215,792
Amador Luis $25,142 $4,791 $29,933
Anderson Carrie $21,650 $16,662 $38,313
Aschinger Marissa $68,314 846,619 $114,933
Aschinger Phiiip $25,482 $18,952 $44,435
Baker Irene $56,232 $40,875 $96,908
Baker Kevin $6,705 $2,228 $8,935
Barnes Diane $2,302 $2273 $4,576
Benavidez Steven $11,422 $1,541 $12,963
Bermry Clifton $1,162 $302 $1,464
Boddy Lynne $8,890 $7,566 $16,456
Bosworth Robert $22,721 $8,947 $31,668
Bueto Brandi $144,700 $38,308  $183,008
Bye Catherine $149,193 $71,132  $220,325
Calkins David $3,837 $3,325 $7.163
Cappiila Eadie . $16,200 $7,530 $23,729
Carr Brent $164,352 $44936  $209,288
Carson Vanessa $6,794 $4,789 $11,583
Chang Nathaniel $16,461 $11,917 $28,378
Chang Taesun $42 482 $3,449 $45912
Churchwell Sharon $27,673 $21,113 $48,786
Colville Stephen $57,453 $16,787 $74,240
Continho Michael $50,408 $11,398 $61,807
Craig Tammy $176,619 $62,154  $238,772
Davis Alexander $38,091 $3,304 $41,395
Dubniczki Marilyn $48,262 $36,768 $85,030
Dukes-Harris Janice $39,545 $4,083  $43628
Duvall Neville $14,402 $2,681 $17,083
Eaton Valerie $26,579 $23,845 $50,424
Ferlin Dennis -$5,401 $1.614 $7,016
Ferry Carol $74,854 $33,355 $108,209
Finnerty Michaef © $4,221 $2,237 $6,458
Gaie Angela $2,9111 $1,526 $3,637
Galloway Carol $56,000 $7,395 $63,395
Godfrey Kerri $18,747 $10432 $27.180
Gomez Juan $43,699 $11,426 $55,124
Graham Jeffrey $56,463 $32,992 $89,455
Green Raoshon $6,828 $3,953 $10,781
Greening Gregory $49,139 $5,975 $55,114
Hahn Natalie $24,860 $14,702 $39,563
Hali Carrie $18,143 $13,614 $31,757
Hall Michael $21,490 $20,127 $41616
Heavey William $14,432 $7.929 $22 362

Pamela $77674  $47,721  $125,394

Herman



Last Name First N\ame  Damages Interest Total
Holbrook Mark $58,686 $8,236 $66,923
Husted Robert $68,970 555,115 $124,085
Impey James 34,926 $4,202 $9,128
Jacobs Synla $13,969 $3,827 $17,796
Jenkins Richard $4,023 $1,484 $5,507
Jolliff Kathy $2,302 $2,273 $4,576
Kaney Terri $107,632 $28,688 $136,320
Keefe Patricia $67,803 $20,594 $88,398
Keithley Dennis $46,768 $5,804 $52 572
Kiser Wayne $11,949 $9,10  $21,138
Klug Donna $29,860 $16,513  $46,373
Knight Tammy $11,843  $10,168  $22,011
Kochly Steven $46,197 $4,025 $50,222
Kuss Latania $3.973 $3,100 $7,073
Lane Steve $41,702 $33,310 $75,011
Lanius Kevin $40,535 " $17.130 $57,664
Legg Jane $25,711 $23,809 $49,519
Loewen Janice $31,687 $14,910 $46,597
Lomas Joe $4,190 $1,140 $5,330-
Lowe Sarah $45,462 $27,589 $73,051
Loyd Jacquelyn $21',736 $14,635 $36,371
Lyon Francine $31,050  $14,700  $45,750
Mamone-Switka Susan $99,542 $26,187 $125,729
Matessino Lindsey $30,717 $22,212 $52,029
Mattos Lisa $78,627 $43401  $122,028
Miller Nancy $36,617 $11,138 $47,755
Mina Gerard $12,293 $6,087 $18,361
Misleh Barbara $224,503 $97,529  $322,032
Montgomery Carl $17,434 $9,574 $27,008
Morgan Chasity $28,485 $19,929 $48,414
Najera Karyn $76,698 $12,883 $89,581
Napsha Phil $68,913 $27,934 $96,846
Newman Robert $0 $0 $0
Nix Roxanne $20,444 $17,829 $38,373
Nunley Denise $9,124 $5,571 $14,695
Nunn Craig $28,336 $2492  $30,828
Oravetz- Johnson Mary $13,834 $6,028  $19,862
Papailias Joy $93,289 $63,125 $156414
Parcell Philip $27,595 $17,622 $45217
Peters Betty $21,164 $16,460 $37,624
Pierce Judy $23,792 $22 146 $452038
Pittenger Terri $27,245 $20,517 $47,762
Positos Jocelyn $56,011 $45225  $101,235
Powell Debra $10,737 $6,240 $25.977

Christopher $117,228 $35483  §152,711

Preecha



First Name Damages Interest Total
$46,825

Last Name
Pruett Tamara $41,849 $4,977
Quirit Rhoda $34,625 $2.840 $37,465
Raj Deo $28,176 $22,810 $50,987
Raphas! Rachelie $85,672 $54,936  $140,8610
Reifke Michae! $18,694 $11,867 $30,461
Riley Kellie $19,112 $9,283 $28,395
Rivas Melody $9,965 $2,281 $12,247
Romero Mark $207,904 $93,852 $301,757
Sciascia Eva $39,729 $18,542 $58,270
Scoggins Warrenell $20,338 $19,107 $39,445
Sequeira Elkin 59,594 $8,360 $17,853
Shook Linda $71,007 $13,637 $84,544
Silver Judy $56,581 515,983 $72,564
Solomon David $65,078 $6,708 $71,786
Soltau Alecia $38,740 $17,027 $55,767
Sommer Cynthia $26,889 $19,047 $45,935
Swineford Karen $26,862 $24,798 $51,659
Swope Rashel $51,991 $33,830 $85,821
Thomas Donelle $7,004 $4,001 $11,004
Thompson Dana $58,350 $60,947  $100,298
Torrao Steve $20,283 $10,858 $31,119
Trimble Carol $52,881 $40,703 $93,585
Tupper Melinda $61,999 $35,375 $97.374
Tyler Barbara $3,725 $3,064 $6,789
$6,333 $3,630 $9,862

Vaughn Diana
$4,364 $3,669 $8,033

Vemon Anthony

Walker Kerri $14,620 $11.359 $25,879
Warehime John $1,919 $1,896 $3,815
Williams Lonnetta $43,658  $22808  $66,464
Woodward James $66,227 $31,142 $97.369
Young Craig $44,837 $5,022  $50,759
Young_ Lissa $107,535 $71.877 $179413




Exhibit E: PAGA Penalties



PAGA Penalfies on Unpaid

PAGA Period Begin Date: 7/1/2007

PAGA Period End Date: 3/31/2014

Bi-Weekly Pay Periods - from beginning of PAGA Period to 12/31/2008

Semi-Monthly Pay Periods - from 1/1/2009 to end of PAGA Period

Number of Employee Class Members, Total™ 122

Number of Employees in PAGA Period 20

Number of Bi-Weekly Pay Periods in PAGA Period 910

Number of Semi-Monthly Pay Periods in PAGA Period 3,156

Total Number of Pay Periods in PAGA Period 4,066

Failure to Pay Overtime Wages (510/558) $50 $ 203300

Failure to Pay Wages Due (204/210) $100 $ 406,600

Fallure to Provide Required Pay Statement (226(a)/226.3) $250° $ 300,000
$ 918,900

' PAGA penalties applied to each bi-weekly or semi-monthly pay period

? Class List produced by counsel.
® Each employee is capped at $4,000.



