[\

o 0 N W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Hse 2:18-cv-00323-KIM-GGH Document 1 Filed 02/12/18 Page 1 of 22

WORKMAN LAW FIRM PC
Robin G. Workman (Bar #145810)
robm@workmanlawpc.com

Rachel E. Davey aBar #316096)
rachel@workmanlawpc.com

177 Post Street, Suite 800

San Francisco, CA 94108
Telephone: (415) 782-3660
Facsimile: (415)788-1028

Attorneys for Plaintiff Mark Anderson
on behg({ of himself'and all others similarly
Sttuated

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA
SACRAMENTO

MARK ANDERSON, on behalf of No.
himself and all others similarly situated,

Plaintiff, COMPLAINT

VS.

SAFE STREETS USA LLC and Does 1
through 100, inclusive,

Defendants.

Plaintiff Mark Anderson (“Anderson” or “Plaintiff”), by his attorneys,
brings this lawsuit, a class action, against Safe Streets USA LLC (“Safe Streets
or “Defendant”) seeking to recover for Defendant’s violations of the Fair Labor
Standards Act of 1938, 29 U.S.C. §§ 201 et seq. (“FLSA”™), applicable California
Labor Code provisions, applicable Industrial Welfare Commission (“I'WC”)

Wage Orders, and the Unfair Business Practices Act, California Business and
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Professions Code §§ 17200, et seq. (“UCL”). Plaintiff, on behalf of himself and

all others similarly situated, complains and alleges as follows:
I NATURE OF ACTION

1. This is a collective and class action complaint against Safe Streets

to challenge its policies and practices of (1) failing to pay its non-exempt, hourly
installation technicians for all the hours worked, including overtime
compensation, by failing to include all remuneration when calculating the
regular rate of pay resulting in overtime and double time rates that were too low;
(2) failing to timely pay all wages after non-exempt installation technicians
voluntarily or involuntarily terminated their employment with Defendant; (3)
failing to maintain and provide such employees with accurate, itemized wage
statements; (4) unlawfully collecting wages from such employees; (5) failing to
provide rest periods and to pay compensation for work without rest periods to its
employees; (6) failing to compensate such employees for all time spent working,
including time spent attending weekly telephonic meetings and time spent
tracking and organizing materials while performing inventories; (7) failing to
provide signed commission plans; and, (8) failing to reimburse installation
technicians for expenses incurred for internet access, cell phone usage, purchase
of electronic equipment required to perform their job functions, storage of Safe
Streets’ materials, and use of their personal vehicles for work purposes.

2. Plaintiff is a former non-exempt technician/consultant who worked
for Safe Streets, who seeks to represent all other similarly situated non-exempt
employees of Defendant including but not limited to installation technicians and
installation consultants who worked for Defendant within four years of the date
of the filing of this class action. Plaintiff alleges that Defendant engaged in
unlawful patterns and practices of failing to pay its employees for all hours

worked including overtime pay as required by the FLSA and failing to meet the
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requirements of both the California Labor Code and California Business and
Professions Code and applicable Industrial Commission Wage Orders.
II. JURISDICTION AND VENUE
3. This Court has jurisdiction pursuant to 28 U.S.C. §§ 1331 and

1332. The FLSA authorizes private rights of action to recover damages for
violation of the FLSA’s wage and hour provisions. 29 U.S.C. §216(b). This
Court has supplemental jurisdiction over the California state law claims under
28 U.S.C. §1367(a) because they are so related to this action that they form
part of the same case or controversy.

4. Venue is appropriate in this Court pursuant to 28 U.S.C. §
1391(b). Defendant has been actively conducting business in the State of
California and within the geographic area encompassing the Eastern District of
the State of California and Plaintiff resides in the Eastern District.

III. PARTIES

5. The named Plaintiff — Mark Anderson — is and was at all relevant
times an adult over 21 years of age residing in the County of Sacramento in the
State of California.

6. Plaintiff Mark Anderson worked for Safe Streets, USA from
October 2014 to December 2016 in Michigan and California.

7. On information and belief, Defendant Safe Streets, USA LLC is a
limited liability corporation headquartered at 5305 Raynor Road, Suite 100,
Garner, North Carolina 27529. Safe Streets does business in California and
thfoughout the United States in 44 states.

8. At all relevant times Defendant Safe Streets has done business
under the laws of California, had technicians in the State of California, including
in this judicial district, and has employed Putative Class Members in this
judicial district. Safe Streets is a “person” as defined in California Labor Code §

18 and California Business and Professions Code § 17201. Safe Streets is also
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an “employer” as that term is used in the California Labor Code, the IWC Wage
Orders, and the FLSA.

9. Similar to Plaintiff, the Putative Class Members are current and
former non-exempt hourly employees and other similarly situated non-exempt
employees who work, or have worked for Defendant in California and
throughout the United States in the position of installation technicians,
installation consultants or installers — among other similarly situated non-exempt
employees. Plaintiff is informed, believes, and thereon allege that the policies
and practices of Defendant have at all relevant times been similar for Plaintiff
and Putative Class Members, regardless of their location.

10.  The names and capacities of defendants sued herein under
California Code of Civil Procedure section 474 as Does 1 through 100,
inclusive, are presently not known to Plaintiff, who therefore sues these
defendants by such fictitious names. Plaintiff will seek to amend this Complaint
and include these Doe defendants’ names and capacities when they are
ascertained. Each of the fictitiously named defendants is responsible in some
manner for the conduct alleged herein and for the injuries suffered by Plaintiff,
the members of the Class, and the general public.

11. At all times mentioned in the causes of action alleged herein, each
and every Defendant was an agent and/or employee of each and every other
Defendant. In doing the things alleged in the causes of action stated herein, each
and every Defendant was acting within the course and scope of this agency or
employment and was acting with the consent, permission and authorization of
each of the remaining Defendants. All actions of each Defendant as alleged in
the causes of action stated herein were ratified and approved by every other

Defendant or their officers or managing agents.
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COLLECTIVE ACTION ALLEGATIONS UNDER THE FLSA
12. Plaintiff brings the First Cause of Action (the FLSA claim) as an

“opt-in” collective action pursuant to 29 U.S.C.§ 216(b) on behalf of himself
and a proposed class of similarly situated employees defined as all current and
former non-exempt hourly employees of Defendant working throughout the
United States as Installation Technicians, Installation Consultants or
Technicians (collectively “technicians, “Plaintiffs” or the “Collective”) during
the time period three years prior to the filing of this Complaint until the
resolution of this action.

13.  Plaintiff individually and on behalf of other similarly situated
persons defined above, seeks relief on a collective basis, challenging
Defendant’s policies of failing to properly include all remuneration when
calculating the regular rate of pay, overtime pay and double time pay, and
failing to properly pay Plaintiff, and other similarly situated employees,l for all
hours worked.

14.  Plaintiff’s claims for violation of the FLSA may be brought and
maintained as an “opt-in” collective action pursuant to § 216(b) of the FLSA
because Plaintiff’s claims are similar to the claims of the other members of the
Collective.

15. The members of the Collective are similarly situated, as they have
substantially similar jobs duties and requirements and are subject to a common
policy, practice, or plan.

16.  Plaintiff is a representative member of the Collective and is acting
on behalf of their interests in bringing this action and will fairly and adequately
represent the interests of the members of the Collective. Plaintiff has retained
counsel who are competent and experienced in the prosecution of wage and hour

class action and collective action cases.
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17.  The similarly situated members of the Collective are known to
Defendant and are readily identifiable and can be located through Defendant’s
records. These similarly situated employees may readily be notified of this
action and allowed to “opt-in” to this case pursuant to 29 U.S.C. § 216(b) for the
purpose of adjudicating their claims for unpaid wages, unpaid overtime and
double time compensation, liquidated damages or interest and attorney’s fees
and costs under the FLSA.

18.  Plaintiff contemplates providing notice to all of the similarly
situated employees and former employees, as approved by the Court, to be
delivered through the U.S. mail. The notice(s) shall, among other things, advise
each of the FLSA employees that they shall be entitled to “opt-in” to the FLSA
Action if they so request by the date specified in the notice and that any
judgment on the FLSA Action, whether favorable or not, will bind all FLSA
collective members who timely request inclusion in the collective.

IV. CLASS ACTION ALLEGATIONS

19.  This action is brought as a class action pursuant to Rule 23

of the Federal Rules of Civil Procedure and any other applicable laws or

rules of civil procedure.

20.  Class Definition. This action seeks relief on behalf of a class of
persons in the employ of Defendant in the four years preceding the filing date of
this lawsuit and the present comprised of Defendant’s employees (“the Class™)
employed as Installation Technicians, Technicians or Installation Consultants
(“technicians”).

21.  Numerosity of the Class. The class is sufficiently numerous, since
it is estimated to include approximately 100 or more persons geographically
dispersed throughout California and the rest of the United States, the joinder of
whom in one action is impracticable, and the disposition of whose claims in a

class action will provide substantial benefits to both the parties and the Court.
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22.  Ascertainable Class. The proposed Class is ascertainable. The
litigation of the questions of fact and law involved in this action will resolve the
rights of all members of the Class and hence, will have binding effect on all
class members. These Class members can be readily identified from records of
the Defendant and other means readily available to the Defendant, and thus the
Plaintiff, through minimally intrusive discovery.

23.  Common Questions of Fact and Law Exist and Predominate
over Individual Issues. There is a well-defined community of interest in the
questions of law and fact involved affecting the parties to be represented. The
questions of law and fact common to the Class predominate over questions that
may affect individual Class members, including but not limited to the following:

a. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed to pay
overtime and double time pay to employees at the proper
legal rate;

b. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed to provide
rest periods to employees as required by law and failed to
pay employees compensation for the lack of rest periods;

c. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed pay for all
hours worked;

d. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed to provide
accurate wage statements to employees;

€. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully took improper

deductions from employees’ compensation;
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f. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed to reimburse
employees for costs incurred to perform their jobs;

g. Whether Defendant implemented and engaged in a
systematic practice whereby it unlawfully failed to provide
written and signed commission plans; and;

h. Whether the systematic acts and practices of Defendant, as
alleged herein violated, inter alia, applicable provisions of
the California Labor Code, including but not limited to
sections 201-204, 221, 226, 226.7, 510, 512, 558, 1174,
1194, 2698, 2751 and 2802, applicable Industrial Welfare
Commission Orders, and California Business & Professions
Code section 17200, et seq.

24.  Typicality. Because Plaintiff worked overtime on a regular basis,
and was routinely required to work without rest periods, for which Plaintiff was
not properly compensated, was not properly paid regular and overtime wages
earned based upon hours worked or the correct overtime rate as required by law,
did not receive reimbursement for expense incurred, and failed to receive timely
and accurate wage statements, Plaintiff is asserting claims that are typical of the
claims of the Class.

25.  Adequacy. Anderson is an adequate and proper class
representative. Anderson brings this action in his individual capacity, on behalf
of all others similarly situated, and pursuant to California Business &
Professions Code section 17204, on behalf of the general public. Plaintiff was
employed by Defendant as an hourly, non-exempt employee in California,
within the four years of the filing of this complaint. While employed as an
hourly, non-exempt Installation Technician by Defendant, Plaintiff was required

to work unpaid regular and overtime hours on a routine basis. In addition,
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Defendant failed to include all compensation when calculating the regular rate
of pay for overtime wages paid Plaintiff and therefore failed to pay Anderson
overtime wages at the proper rate. As a result of these practices, Defendant paid
Plaintiff regular and overtime wages significantly less than that required by law.
In addition to the foregoing, Defendant failed to provide Anderson and all others
similarly situated with rest periods, failed to pay compensation for the lack of
rest periods, and failed to provide Anderson and all others similarly situated
with accurate statements of wages. Defendant also failed to reimburse Plaintiff,
and those similarly situated, for costs incurred to do their job. Plaintiff will
fairly and adequately represent and protect the interests of the Class in that he
has no disabling conflict of interest that would be antagonistic to those of the
other members of the Class. Plaintiff has retained counsel who are competent
and experienced in the prosecution of class action wage and hour violations.

26. Community of Interest. The common questions of law and fact
are predominant with respect to the liability issues, relief issues, and anticipated
affirmative defenses. There is a well-defined community of interest in the
questions of law and fact involved affecting the plaintiff class in that the claims
of all such class members relate to and arise out of a common scheme and
practices utilized by Defendant. Plaintiff and the members of the Class have a
well-defined community of interest in the questions of fact and law to be
litigated, have all similarly suffered irreparable harm and damages as a result of
Defendant’s unlawful and wrongful conduct, including but not limited to
Defendant’s systematic failure to pay regular and overtime wages based upon
hours worked or the lawful overtime rate, systematic failure to provide rest
periods, systematic failure to reimburse for expenses incurred, systematic failure
to provide accurate wage statements, and systematic failure to provide written

and signed commission plans, makes class treatment especially appropriate.
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27.  Superiority of Class Adjudication. The certification of a class in
this action is superior to the litigation of a multitude of cases by members of the
putative class. Class adjudication will conserve judicial resources and will avoid
the possibility of inconsistent rulings. Equity dictates that all persons who stand
to benefit from the relief sought herein should be subject to the lawsuit and
hence subject to an order spreading the costs of the litigation among the class
members in relationship to the benefits received. The damages and other
potential recovery for each individual member of the class are modest, relative
to the substantial burden and expense of individual prosecution of these claims.
Given the amount of the individual class members' claims, few, if any, class
members could afford to seek legal redress individually for the wrongs
complained of herein. Even if the members of the class themselves could afford
individual litigation, the court system could not. Individualized litigation
presents a potential for inconsistent or contradictory judgments. Individualized
litigation increases the delay and expense to all parties and the court system
presented by the complex legal and factual issues of the case. By contrast, the
class action device presents far fewer management difficulties, and provides the
benefits of single adjudication, economy of scale, and comprehensive
supervision by a single court.

FACTUAL ALLEGATIONS

28.  Defendant Safe Streets is in the business of selling and installing

ADT-monitored security systems. Safe Streets operates in forty-four states,
including California.

29.  Plaintiff, and those he seeks to represent, are current and former
non-exempt, hourly employees who work and/or worked in the positions of
installation technicians, technicians or installation consultants among other
similarly situated non-exempt, hourly employees. As Safe Street employees,

Plaintiffs were expected to install and ADT-monitored security systems.
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30.  During the time Plaintiff Anderson worked for Safe Streets as an
installation technician, he did not report to an office for work. Installation
technicians like Plaintiff Anderson began and ended their work days at their
homes. Plaintiff Anderson was generally scheduled to work eight hours a day,
five days a week, for a total of a forty-hour work week. However, he was
regularly required to work additional hours beyond this scheduled time.

31.  Defendant required Plaintiff, and those similarly situated
installation technicians, to have internet access and a device such as a tablet
through which to receive assignments and track inventory. Technicians also had
to access all forms necessary to do their jobs on line via Dropbox. Defendant
also requires Plaintiff, and other similarly situated technicians, to have a cell
phone through which they receive communications from supervisors and/or
clients via calls, texts, or emails throughout the day. Defendant also required
technicians to store all the materials they receive from Safe Streets to do their
jobs in their homes. Defendant does not reimburse technicians for the costs
associated with internet access, the cost of a tablet or cell phone, including usage
charges and does not reimburse them for storage costs.

32.  Defendant also requires technicians to drive their personal vehicles
to and from their homes to customer locations to perform installations.
Defendant does not reimburse technicians for all the costs incurred in driving
their personal vehicles for work. Defendant only reimburses technicians for
miles driven after a certain number of miles are driven in a day.

33.  Defendant compensates technicians through a combination of
hourly rate, piece rate (for each type of installation a technician receives a
certain amount), and commission. Defendant failed to provide technicians with
a signed commission plan setting forth how it calculates commissions.

34.  Although Defendant pays technicians varying types of

compensation, it does not include all remuneration when calculating the regular
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rate of pay as is required to calculate the appropriate rate of pay for overtime
and double time worked by technicians. Thus, Defendant fails to pay for all
wages owed as the overtime and double time rates are too low.

35.  Defendant requires technicians to participate in weekly telephonic
meetings which last anywhere from one to two hours. Defendant also requires
technicians to conduct inventories of all materials sent to them and to log the
materials into an electronic system to track the materials and to organize such
materials for storage in technicians’ homes. Defendant does not pay technicians
for the time spent performing these tasks.

36.  Because Defendant does not appropriately calculate the regular,
overtime and double time rates of pay or pay for all hours worked it fails to
provide technicians with accurate wage statements reflecting all the wages owed
to technicians. Technicians’ wage statements do not list the appropriate rates of
pay. For example, double time is listed as the same as the regular time rate and
overtime is listed as one-half the regular rate of pay.

37. Defendant fails to make rest breaks available to technicians and
does not pay technicians an additional hour of compensation for missed rest
breaks. Thus, Defendant fails to pay all compensation owed and it does not
reflect all wages earned on the wage statements.

38.  Defendant also takes unauthorized deductions from wages owed
technicians for things such as charges for federal express packages and other

expenses incurred by Safe Streets.

FIRST CAUSE OF ACTION

Violation of the Fair Labor Standards Act 29 U.S.C. §§201 et seq.
(By Plaintiff and the Collective)

39.  Plaintiff re-alleges and incorporates the foregoing paragraphs as

though fully set forth herein.
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40.  The FLSA requires that covered employees receive overtime
compensation not less than one and one-half times the regular rate of pay for all
hours worked in excess of forty hours in a work week. 29 U.S.C. § 207(a)(1).

41. At all times material herein, Plaintiff and those he seeks to
represent through the Collective are covered employees entitled to the rights,
protections, and benefits provided under the FLSA.

42.  Defendant is a covered employer requifed to comply with the
FLSA’s mandates.

43.  Defendant has violated the FLSA with respect to Plaintiff and those
he seeks to represent through the Collective, by, inter alia, failing to compensate
Plaintiff and those he seeks to represent for all hours worked and, with respect to
such hours, failing to pay the legally mandated overtime premium for such
work. Defendant has also violated the FLSA by failing to keep required,
accurate records of all hours worked by Plaintiff and those he seeks to represent
through the Collective. 29 U.S.C. § 211(c).

44.  Plaintiff and those he seeks to represent through the Collective are
victims of a uniform and company-wide compensation policy. This uniform
policy, in violation of the FLSA, has been applied to current and former non-
exempt, hourly employees of Defendant working as technicians.

45.  Plaintiff and the those he seeks to represent through the Collective
are entitled to damages equal to the mandated pay, straight time, and overtime
premium pay within the three years preceding the filing of this Complaint, plus
periods of equitable tolling, because Defendant has acted willfully and knew or
showed reckless disregard for whether the alleged conduct was prohibited by the
FLSA.

46.  Defendant has acted neither in good faith nor with reasonable
grounds to believe that its actions and omissions were not a violation of the

FLSA, and as a result thereof, Plaintiff and those he seeks to represent through
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1 ||the Collective are entitled to recover an award of liquidated damages in an
amount equal to the amount of unpaid overtime pay and/or prejudgment interest

at the applicable rate. 29 U.S.C. § 216(b).

47.  Asaresult of the aforesaid violations of the FLSA’s provisions,

L= VS I O

pay, including straight time and overtime compensation, has been unlawfully

W

withheld by Defendant from Plaintiff and those he seeks to represent through the
Collective. Accordingly, Defendant is liable for unpaid wages, together with an

amount equal as liquidated damages, attorneys’ fees, and costs of this action.

O X N N

48.  Plaintiff and those he seeks to represent through the Collective are
10 ||therefore entitled to the relief requested below.

11
12 SECOND CAUSE OF ACTION

13 Failure to Pay Regular And Overtime Wages Pursuant to Labor Code
14 Sections 510 and 1194
(By Plaintiff and the California Class Members)

15

16 49.  Plaintiff realleges and incorporates by reference the allegations

17 contained in the foregoing paragraphs as if fully set forth herein.

18 50.  During all relevant periods, Defendant did not pay Plaintiff and

19 Class Members for all hours worked. Defendant also periodically required

20 Plaintiff and Class members to work in excess of 8 hours per day and 40 hours
21 per week.

22 51.  During all relevant periods, both the California Labor Code and the
23 pertinent Industrial Welfare Commission Wage Orders required that employers
24 pay employees for all hours worked and that all work performed by an employee
25 in excess of 8 hours per day and 40 hours per week be compensated at no less
26 than one and one-half times the employee’s regular rate of pay. Defendant

27 1| failed to pay for all hours worked and failed to pay overtime wages for overtime
28

hours worked and failed to include all compensation when calculating the rate of
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the regular rate of pay for overtime wages, and therefore failed to compensate
Plaintiff and Class members for overtime hours they worked. As a result,
Defendant failed to pay Plaintiff and Class members earned overtime wages,
failed to properly calculate overtime and double time compensation, and failed
to provide Plaintiff and Class members accurate wage statements as required by
California Labor Code §§ 226 and 1174. Plaintiff and Class members are
entitled to recover their unpaid regular and overtime compensation and penalties
arising therefrom.

52.  Plaintiff and Class members are therefore entitled to the relief

requested below.

THIRD CAUSE OF ACTION

Failure to Authorize, Permit and/or Make Available Rest Periods in
Violation of California Labor Code §§ 226.7
and Applicable IWC Wage Orders
(By Plaintiff and California Class Members)

53.  Plaintiff realleges and incorporates by reference the allegations
contained in the foregoing paragraphs as if fully set forth herein.

54.  California Labor Code § 226.7 and the applicable IWC Wage
Orders require Defendant to authorize, permit and/or make available timely and
compliant rest periods to its employees. Per IWC Wage Orders, “Every
employer shall authorize and permit all employees to take rest periods, which
insofar as practicable shall be in the middle of each work period. The
authorized rest period time shall be based on the total hours worked daily at the
rate of ten (10) minutes net rest time per four (4) hours or major fraction thereof,
However, a rest period need not be authorized for employees whose total daily
work time is less than three and one-half (3%) hours.”

55. Under Labor Code § 226.7 (b) and applicable Wage Orders, an

employer who fails to authorize and permit a required rest period must, as
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compensation, pay the employee one hour of pay at the employee’s regular rate
of compensation for each workday that the rest period was not authorized or
permitted.

56.  Despite these requirements, Defendant has knowingly and willfully
refused to perform its obligations to authorize and permit Plaintiff and the Class
members to take timely and compliant off-duty rest breaks to which they are
entitled. Plaintiff and the Class members are routinely denied their required rest
periods.

57.  Defendant has also failed to pay Plaintiff and the Class members
one hour of pay for each untimely and non-compliant rest period that they are
denied in violation of Labor Code § 226.7 and applicable Wage Orders.

58.  Plaintiff and the Class members are entitled to compensation
pursuant to Labor Code § 226.7(b), plus interest, attorney’s fees, expenses and
costs of suit as set forth below.

59.  Plaintiff and Class members are therefore entitled to the relief

requested below.

FOURTH CAUSE OF ACTION

Failure to Reimburse for Necessary Business Expenditures in
Violation of California Labor Code § 280
(By Plaintiff and the California Class Members)

60.  Plaintiff realleges and incorporates by reference the allegations

contained in the foregoing paragraphs as if fully set forth herein.

61.  California Labor Code § 2802 provides that an employer “shall
indemnify his or her employee for all necessary expenditures or losses incurred
by the employee in direct consequence of the discharge of his or her duties, or of
his or her obedience to the directions of the employer.”

62.  Defendant requires Plaintiff and Class members to have internet

access, have a device or tablet through which to receive assignments and track
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inventory and access Dropbox; have a cell phone for receiving communications
from supervisors or clients via calls, texts or emails throughout the day; provide
storage for company materials; and have a personal vehicle for driving to and
from all customer locations to perform installations. Defendant does not
reimburse Plaintiff or Class members for internet costs, tablet and cell phone
costs and usage charges, storage costs, or many or all the costs associated with
driving their personal vehicles (including mileage) for work.

63.  Plaintiff and Class members have suffered damages as a direct
consequence of Defendant’s failure to comply with Labor Code § 2802 and seek
reimbursement for the necessary expenditures they have incurred in direct
consequence of the discharge of their duties in an amount according to proof at
time of trial with interest thereon, costs, applicable civil penalties and attorney’s
fees as set forth below.

64.  Plaintiff and Class members are therefore entitled to the relief

requested below.

FIFTH CAUSE OF ACTION

Unauthorized Deduction from Wages In Violation of California
Labor Code section 221
(Plaintiff and California Class Members)

65.  Plaintiff realleges and incorporates by reference the allegations
contained in the foregoing paragraphs as if fully set forth herein.

66. Labor Code § 221 provides that it “shall be unlawful for any
employer to collect or receive from and employee and part of wages theretofore
paid by said employer to said employee.”

67. Defendant takes unauthorized deductions from wages owed to
technicians such as charges for Federal Express packages and other expenses
incurred by Defendant in violation of California Labor Code § 221.

68. A violation of Labor Code § 221 is a misdemeanor pursuant to
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Labor Code § 225 and Defendant is also subject to civil penalties pursuant to
Labor Code § 225.5 in amount according to proof at trial as set forth below.

69.  Plaintiff and Class members are therefore entitled to the relief

requested below.

SIXTH CAUSE OF ACTION

Violation of Labor Code § 226 — Itemized Wage Statements
(Plaintiff and the California Class Members)

70.  Plaintiff realleges and incorporates by reference the allegations
contained in the foregoing paragraphs as if fully set forth herein.

71. Labor Code § 226(a) provides that employers shall provide accurate
itemized statements showing, among other things, “gross wages earned,” “total
hours worked by the employee,” “net wages earned,” and “all applicable hourly
rates in effect during the pay period and the corresponding hours worked at each
hourly rate by the employee.”

72.  Defendant failed to provide timely, accurate, itemized wage
statements to Plaintiff and the Class Members in accordance with Labor Code §
226(a) and the IWC Wage Orders. In particular, the wage statements the
Defendant provides Plaintiff and the Class Members, do not accurately reflect
the actual hours worked, actual gross wages earned, or actual net wages earned.
This is because, in part, Defendant does not include all “hours worked”,
particularly the time spent by Plaintiff and the Class members participating in
telephonic meetings and inventorying, and logging and storing company
materials. Additionally, Defendant fails to accurately show Plaintiff’s and
Putative Class Members’ regular rates and overtime rates of pay, in part by not
including all remuneration in the regular rate of pay calculation and by failing to

show accurate overtime and double time rates of pay.
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73.  Defendant’s failure to comply with Labor Code § 226(a) was and
continues to be knowing and intentional. Although, as alleged herein, Defendant
was aware that Plaintiff and the Class members performed work for which they
receive no compensation, Defendant systematically fails to include this time
worked in the wage statements. Defendant also intentionally and knowingly
fails to set forth the inaccurate rates of pay on the wage statements.

74.  Defendant is liable to Plaintiff and the Class Members alleged
herein for the wages not paid as well as the civil penalties set forth in Labor
Code section 226(e) and 226.3, with interest thereon. Furthermore, Plaintiffs and
the Class are entitled to an award of attorneys’ fees and costs as set forth below.

75.  Plaintiff and Class members are therefore entitled to the relief

requested below.

SEVENTH CAUSE OF ACTION

Unlawful, Unfair and Fraudulent Business Practices Pursuant
To Business & Professions Code Section 17200, et seq.
(Plaintiff and California Class Members)

76.  Plaintiff realleges and incorporates by reference the allegations
contained in the foregoing paragraphs as if fully set forth herein.

77.  California Business & Professions Code section 17200, et seq.
prohibits acts of unfair competition, which shall mean and include any
“unlawful business act or practice.”

78.  The policies, acts and practices heretofore described were and are
unlawful business acts or practices because Defendant’s failure to provide rest
periods, failure to pay compensation for work without rest periods, failure to pay
overtime and double time wages at the lawful rate, failure to pay wages for
regular and overtime hours worked, failure to provide accurate and timely wage

statements, failure to reimburse employees for costs associated with performing
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their jobs, failure to provide signed commission plans, failure to provide
accurate wage statements, and taking unlawful deductions from employees’
wages violate applicable Labor Code sections, including but not limited to
California Labor Code sections 201-204, 221, 225, 225.5, 226, 226.7, 510, 1 174,
1194, 2751, 2802 applicable Industrial Welfare Commission Wage Orders, the
Labor Code Private Attorney General Act of 2004 (“PAGA”™), California Labor
Code section 2698, et seq., and other provisions of California common and/or
statutory law. Plaintiff reserves the right to allege additional statutory and
common law violations by Defendant. Such conduct is oﬁgoing to this date.

79.  California Business & Professions Code section 17200, et seq. also
prohibits acts of unfair competition, which shall mean and include any “unfair
business act or practice.”

80.  The policies, acts or practices described herein were and are an
unfair business act or practice because any justifications for Defendant’s illegal
and wrongful conduct were and are vastly outweighed by the harm such conduct
caused Plaintiff, the Class Members, and the members of the general public.
Such conduct is ongoing to this date.

81. Plaintiff and Class members are therefore entitled to the relief

requested below.

EIGHTH CAUSE OF ACTION

California Labor Code Section 2699, et seq.
(Plaintiff and California Class Members)
82.  Plaintiff realleges and incorporates by reference the allegations
contained in the foregoing paragraphs as if fully set forth herein.
83.  Labor Code § 2699 et seq. (PAGA) permits an “aggrieved
employee” to recover penalties on behalf of himself or herself and other current

or former employees as a result of the employer’s violations of certain sections
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of the California Labor Code. Plaintiff is an aggrieved employee, in that
Plaintiff was employed by Defendant and was not provided rest periods, paid
compensation for the lack of rest periods, paid earned wages owed, including
proper overtime and double time pay, reimbursed for work-related expenses,
provided signed commission statements, had deductions taken from his wages,
and was not provided accurate wage statement as required by law, in violation of
the Labor Code, including but not limited to sections 201-204, 221, 225, 225.5,
226, 226.3,226.7,510, 1174, 1194, 1198 and 2751.

84.  Plaintiff seeks recovery of penalties on behalf of himself, this
Class, and aggrieved employees against Defendant as provided under Labor
Code section 2698 et seq., plus reasonable attorneys’ fees and costs, in amounts
to be proven at trial.

85.  On November 20, 2017, Plaintiff notified the California Labor and
Workforce Development Agency and Defendant of Labor Code violations by
Defendant as alleged herein pursuant to California Labor Code section 2699 and
has not received a response.

86. Plaintiff and Class members are therefore entitled to the relief
requested below.

PRAYER FOR RELIEF
WHEREFORE Plaintiff, the Collective and Class members prays for

Judgment and relief as follows:

1. An order certifying that the action may be maintained as a class
action;

2. Compensatory and statutory damages, penalties and restitution, as
appropriate and available under each cause of action;

3. For recovery of penalties as provided by the Labor Code Private
Attorneys General Act of 2004;
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4. An order enjoining Defendant from pursuing the policies, acts, and
practices complained of herein;

5. Reasonable attorneys’ fees pursuant to California Labor Code §§
226, 1194(a), 2699(g), and 2802;

6. Costs of this suit;

7 Liquidated damages;

8. Pre- and post-judgment interest; and,

9

Such other and further relief as the Court deems just and proper.

JURY DEMAND
Plaintiff hereby requests trial by jury.

Date: February 9, 2018 WORKMAN LAW FIRM, PC

J s

Rdbin Workman ¢

Attorneys for Plaintiff Mark
Anderson, on behalf of himself and
all others similarly situated
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